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Y3aranbHeHU KOPOTKMA BUKJIAJ OCHOBHOIO 3MiCTy AucepTaunii

Jucepraitiiiie JOCTIIPKEHHsS] TMPUCBAYCHE KOMIUIEKCHOMY aHajli3y I1HCTUTYTY
JUCUMIUTIHAPHOI ~ BIAMOBIJANBHOCTI  CyAJiB B KOHTEKCTI  HAI[lOHAJILHOIO
3aKOHO/IAaBCTBA Ta MIXKHAPOAHUX CTAaHIAPTIB HE3aJEKHOCTI Ta MIA3BITHOCTI CYIIIB.
Oco06inuBy yBary MNpuJIIJICHO CITIBBIJHOIIEHHIO MPHHIMINB HE3AJICKHOCTI CYIJIIB Ta
MEXaHI13MIB iXHbOI TUCHUIUTIHAPHOT MIA3BITHOCTI. [(ucuuruiiHapHa BiMOBIIAIBHICTh
€ OJIHMM 13 MEXaHi3MiB 3a0e3IeueHHs MiA3BITHOCTI CY/IOBOi BIIaJid, BOHA HE €
KapaJbHOIO, a pajIlle MEXaHI3MOM i 3a0€3MEUYeHHs] HAJICKHOTO (PYHKI[IOHYBaHHS
cynoBoi Biaau. CydyacHl JEMOKpPAaTUYHI JIep>KaBU pO3pOOWIIM HM3KY TapaHTii, 110
rapaHTyIOTh SIK HE3aJIEKHICTh CY/IOBOT BJIaJH, TaK 1 BUCOKUN PIBEHb KOMIIETEHTHOCTI
THX, XTO Ma€ 3[1MCHIOBaTH CyAOBY Bianay. Takl rapaHTii nependayaroTbCa HE JIMIIE
MOJIOKEHHSIMU KOHCTHUTYIIII Ta CyAOBUX MPOIEAYp, a W MPaBOBOIO Ta MOJITUYHOIO
KYJIBTYpOIO CYCHJIbCTBA. Y 3B’SI3KYy 3 IMM SIK BUCHOBKHM €Bporneiicbkoi Komicii «3a
JEMOKpATIi0 4Yepe3 IpaBo», TAK 1 MPaKTUKa MIKHAPOJHUX CYHIB JIEMOHCTPYIOTh
MPUIHATTS JBOX PI3HUX CTAHJAPTIB 00 MPABOBUX BUMOT JIO IPU3HAYEHB CY/JIIB Ta
MUTaHb BIAMOBIAAIBHOCTI CyaniB. B 3axigHux KpaiHaxX, sIKI HaJalOTh 3HAYCHHS
CTaHJapTaM BEPXOBEHCTBA IpaBa, B OCTaHHI POKM MOXKHA CIIOCTEpIraTH 3HAYHE
3pOCTaHHS TMOIYJICTCBKUX HACTPOiB Yy KpaiHaxX, € CIOCTEPIraeTbcs epo3isd
nemMokparii, 3okpemMa y Ilompmii Ta VYropummuHi, iCHYIOUl CTaHAAPTH 3aXUCTY
HE3QJICKHOCTI CYJOBOi BJIaJld BIJIHOCHO JIETKO ITHOPYIOThCS. TOMy BHKIIMKA€E
3aHETIOKOEHHS T€, M0 B KpaiHax 0e3 (opMalbHHX TapaHTii Oyme Habararo JieTIie
JOCSTTH MAaTOJOTIYHOI MOMITH3AI] CY0BOI BIaau, HE pOOISTYHN «CTPUOKa» B Cydu. Y
I[bOMY KOHTEKCTI BaXJIMBICTh (hOpMalbHUX rapaHTiil € 1iHHOW. [IpaBoBi pimieHHS,

AK1 ICHYIOTh B)K€ 0arato pokiB, TaKOX CIPHUSIIOTh PO3BUTKY HAJEKHOTO CTaBJICHHS 10



MOBAary /10 3aKOHY Ta BIJMOBIAHOI MOMITUYHOI KyabTypu. He3Baxaroun Ha 1€, Hemae
CYMHIBIB, IO JUIsl MIATPUMKHU NPHUHIMIIB HE3AJIEKHOCTI, AEMOKpATIi Ta PO3NOILITY
BIAJAM  CyJaMd Ba)JIMBUH  COLIAIBHO-TIONITUYHUN  KOHCEHCYC IOAO0  IUX
dbyHIaMEHTAIBHHUX I[IHHOCTEH. /(ucnuriinapHa BiAMOBITAIBHICTh CYIIB € OTHUAM i3
TUX 1HCTUTYTIB, SIKI HaJ3BUYalHO JIETKO MO>XHA BHKOPUCTOBYBAaTH JJIsi MIJPUBY
CYTHOCTI HE3QJIEKHOCTI CYyJOBOi BJaJM Ta THUCKY, IO TMOPYUIye TMpaBO Ha
cupaBemuBuid  cyd. OpHaK HeEMae >KOAHMX CYMHIBIB y TOMY, IO TIpaBHIIa
MPUTATHEHHS CYIIB JO0 JMCIUIUIIHAPHOI BIAMOBITAIBHOCTI, a TaKOX IHUTAHHS
BIIMOBU BiJl CYIJIBCHKOTO IMYyHITETy, MOBHHHI OyTH HAA3BUYAlHO TOYHHMH Ta
CTPYKTYPOBaHMMH TaKUM YWHOM, 00 MaKCHUMAaJIbHO YCYHYTH OY/Ib-sIKi TIOPYIICHHS
Ta MATOJIOr1i, sIKI MOXKYTh BUHUKHYTH Ha MpakTUIll. ToMy MOXKHA CTBEPKYBaTH PO
ICHyBaHHA 0araTtb0X MOJeNeH BIANOBIAATBHOCTI CYAAIB, BKJIIOUAIOYM LIUPOKUN
acmeKkT  TOHATTS  JMCHMIUIIHAPHOT  BiANMOBiganbHOCTI.  OJIHaK, OCHOBHOIO
MEPEeyMOBOI0 IIMX MEXaHI3MIB € TMparHeHHs J0 OO0 €KTUBHOCTI B  OINHII
JTUCHUUIUTIHAPHOTO TPOCTYIKY CYAJl, a TaKoK 3a0e3MedyeHHs HEyIepeKeHOCTI,
BOJIHOYAC 3a0e3MeUeHHs BIAMOBIAAIBHOCTI MOXKE MPU3BECTH 10 MEBHUX CAHKIINA Ta
MOKapaHb, BKIFOYAIOYH 3BITLHEHHS 3 TIOCA/IH.

CkmamHO TIPOBECTH TMPOCTy KiIacuikaiito Momaeiaed  TUCIUTUIIHAPHOI
BIJINMOBIJIaJIbHOCT], OCKUIBKHM Pi3HI MPaBOBI PIIICHHS B I[bOMY BiJIHOIICHHI MOXYTb
MEPETUHATUCS 3 THIIUMU BHJIAMU OCOOUCTOI BIAMOBIAAIBHOCTI CYI/IB (HAPUKIIA/,
0 CTOCYIOTHCSI CKapr, MOJAHUX T'POMAICHKICTIO ab0 CTOpOHAMHU MPOBAKEHHS), a
TaKoXX MOXKYTh OyTH TICHO TOB’sI3aH1 3 OKPEMHMH IPOIIETypaMH, CIIPSIMOBAaHUMHU Ha
3BUIBHEHHS CymaaiB 3 mnocagu. CriJ TakoX HArojloCUTH, IO PO3YMIHHS Ta
TPaKTyBaHHS 1HCTUTYTY AMCUMIUIIHAPHOI BiJMOBIJAIBHOCTI MOXYTb BIJIPI3HSITHUCS.
Hampuknazn, y moiabChKid TpaaMilii TUCUUILTIHAPHA BIANOBIAAIBHICTh MOSCHIOETHCS
HE JIMIIIe BU3HAYCHHSIM MaTepialibHO1 cepH 11i€i BIAMOBINAIBHOCTI, a i BU3HAYEHHAM
KoJia 0ci0, SIKi MarOTh MPABO OILIHIOBATH BHHY OCOOM y BUMHEHHI AMCHIUILIIHAPHOTO
nemikty. CrnpaBa B TOMY, IO IIi OCOOM IMOBHHHI OyTH CyIIsIMH. TakuM YHUHOM,
JTUCUMIUTIHAPHA BIiAMOBIAJIBHICTG € BHYTPIIIHBOIO: IEBHUM «Cyd pIBHUX». Y

BUITAJIKy JWCIUILUTIHAPHOI BiIMOBIJAIBHOCTI CYyIIIB MpoOJieMa TOJSATaE B TOMY, IO



B1JI TTOYATKY JO KIHIIA JUCHUIUIIHAPHI MUTaHHS TTOBUHHI BUPIITYBaTUCS CYIIsIMU O€3
30BHIIIHBOIO KOHTPOJIO. 3BUYAHO, HEIOJIKH pINIEHHS MOXHAa KOMIIEHCYBaTH,
3a0e3MeurBIlN HEOOX1JHY HE3aJIeKHICTh CY/IOBOI BJIaJIH.

Hucepramiss € OAHUM 13 NEPIIMX KOMIUIEKCHUX MOPIBHSUIBHO-IIPABOBUX
JOCIIDKeHb HAIllOHAJBHUX CTaHJAPTIB JUCHMIUIIHAPHOI BiAMOBIIAIBLHOCTI CY/IIB,
JOCIIJIKEHHST BIIEPIIE CUCTEMHO aHaNI3ye€ €BOJIOLII0 YKPATHCHKOTO PEryJIOBaHHS
JUCUUIUTIHAPHOI BIAMOBIIAIBHOCTI CYJIIIB Y BKa3aHUW MEP10J y CBITI1 HAWHOBIIUX
€BPOIECUCHKUX OPIEHTUPIB, TMOPIBHAJIBHUNA aHAI3 OXOIUIIOE MIAXOAM KUIBKOX
€BPONENUCHKUX KpaiH (30Kpema, jaepkaB-wieHiB Paau €Bpornu ta €C), Ae B OcTaHHI
POKHM TakoX BimOyBamucsi pedopMU IUCHUILTIHApHUX MexaHi3MmiB. [IpoBeneHo
CUCTEMHE TMOPIBHAHHS MIJACTaB Ta MNPOUEAYpP IUCUUILTIHAPHOI BIAMOBIJATBHOCTI
€BPOIEUCHKUX KpaiH MI0JI0 YITKOCTI Ta MPONOPLIMHOCTI. 3allpONOHOBAHO aBTOPCHKY
MOJIeNIb OalaHCy HE3aJeKHOCTI CYAJIB Ta TMIA3BITHOCTI, CYTh SKOI IMOJSTaE y
MOEIHAHHI MPUHIIMITY MPOTMOPIIHHOCTI PHU 3aCTOCYBAHHI JUCIUIUIIHAPHUX CAHKIIIH
Ta YAOCKOHAJEHHsA TMpoueayp. BcTaHOBIEHO, 110 BIAXWICHHS BI1J CTaHIApTIB
YITKOCTI, MPOMOPIIIAHOCTI, HE3aJIEKHOCTI TUCHUIUIIHAPDHUX OPraHiB Ta TapaHTIH
3aXMCTy CYJIIB HECE PU3UK BU3HAHHS BTPYYaHHS NOPYIIEHHM cT. 6, 8 Ta 10 €KIJI,
a Il CTaHAAPTHU 3AJIMILAIOTHCS OOOB’S3KOBUM OPIEHTHPOM g YKpaiHU B IpoILeci
€BpOIEHCHKOT  iHTerpamii. BcraHoBieHo, IO OIiHKa CTaHy JOTPUMAaHHS
HE3aJeKHOCTI CyAJiB Mependavyae aHali3 MOPSAKY TPHU3HAYEHHS, THMYaCOBOTO
B1JICTOPOHEHHSI, 3BUIbHCHHS, BIJICTAaBKH CYJJ1. 3a0€3MeUeHHs] HE3aJIe)KHOCTI CYIIB
3abe3neuye Paga cynniB, mpu IbOMY, 3T1JIHO 3 MIXKHAPOJHUMH CTaHJIApTaMH, CTaTyC
miei iHCTUTYHIi Mae OyTH BperylbOBaHMN Ha KOHCTUTYIIHHOMY  PpiBHI.
[IpoanainizoBaHO JIOCBiJlT €BPOMEHCHKUX KpaiH Ta OOIPYHTOBAHO HEOOXIJIHICTH
3aKOHOJIaBUOT0 3aKPIIUICHHS YITKUX KPUTEPIiB «CEPHO3HOCTI» IUCHMILTIHAPHUX
MPOCTYNKIB JUIsi YHUKHEHHS HAIMIPHOTO 3aCTOCYBaHHS HaWCyBOPIIIMX CAHKIIIH,
30KkpeMa  3BibHEHHs. HarojomeHo Ha  BIOCKOHAJEHHI  3aKOHOJABYOTO
BPETYJIFOBAHHS YITKOCTI T4 KOHKPETHOCTI M1ICTaB JUCHUILTIHAPHOI BIIMOBIAAIBHOCTI,
a caMe OI[IHOYHMX KaTeropii TaKuxX SIK «IOPYIIEHHS MPUCITH», «HEIOCTOWHA
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MPOIIECYaIbHOTO MpaBa», MOTPEOYIOTh MaKCUMaJIbHO TOYHOTO (OPMYIIOBAHHS B
3aKOH1, 100 YHUKHYTHM CBaBULIS, HEOJHAKOBOI'O 3aCTOCYBaHHS Ta MOPYIIECHHS
MPUHIUMITY TPaBOBOi BU3HAYEHOCTI. J[OoBeleHO TpPO HEOOXiHICTh BU3HAYEHHS B
3aKOHI TOBHOTO OOCSTY TapaHTId CIpaBeIMBOTO po3risaay 3rigHo cr. 6 €KIUI, a
caMe: HE3aJIekKHICTh 1 HEYNEepPeHKCHICTh JUCHUIUIIHAPHOTO OpraHy (IepeBakHA
y4acThb CYJJIIB, BIJJOKPEMJICHHS BiJi BUKOHABUOl Ta 3aKOHOJABYOi BJaJM), MpaBO Ha
3aXHUCT, 3MarajibHiCTb, BMOTUBOBAHICTh PIllI€Hb, TOBHOLIIHHE CYJI0BE OCKAPKEHHS I10
cyTi (BKiIIOHarO4YM rmneperyisaa (akTiB); MPOMOPLIMHICTh CAaHKIINA Ta BHHSITKOBICTDH
3BUTBHEHHS (JIIIE 3a CEPHO3HI, CHCTEMAaTHYHI a00 YMHUCHI TIOPYIICHHS, IO CYTTEBO
MiIPUBAIOTH JTOBIPY 110 CyI0BO1 cuctemu). OOTpyHTOBAHO 3aCTOCYBAaHHS MPUHITUIIIB
MIPOTOPIIIMHOCTI TMOKapaHHs Ta BUHATKOBOCTI 3BUIbHEHHA. CaHKII MawTh OyTH
MPOMOPIIAHUMHU TSHKKOCTI MPOCTYIIKY, a 3BUIBHEHHS 3 MOCaau K BUHSATKOBA Mipa,
[0 3aCTOCOBYETHCS JIMIIE 332 CEPHO3HI, CUCTEMATUYHI a00 YMUCHI MOPYILIEHHS, SKi
CYTT€BO MIJAPUBAIOTH JOBIPY JO CYIOBOI CHCTEMHU B MLUIOMY. ABTOMaTH4YHE abo
HaaMIpHE 3aCTOCYBaHHS HAWCYBOPIMIMX CTATHEHb CYNEPEUYUTh €BPOTNCHCHKAM
cTaHaaptaM. HarosomieHo mnpo HEAOMYyCTUMICTh aBTOMATUYHOI JUCHUILIIHAPHOI
BIJINOBIJIAJIHOCT] 3a pilleHHs, BU3HaHI nopyweHHsaM C€KIUI, ockinpku moTpiOHe
JOBEJIEHHST yMHCITy 200 rpy00i Hea0an0CcTi KOHKPETHOTO CY/I/l; CKaCyBaHHSI PIIIICHHS
came 1o cobi He € MiJCTaBol0 (3a BUHATKOM CBIJIOMOTO Ipy0Oro MOpPYIICHHS 3
ICTOTHUMH HacJiJKaMH). 3alpolOHOBAaHO YKpaiHi BpaxXyBaTH MOJIOKEHHS OLIBIIOCTI
nepxkaB €C, sSki B OCTaHHI POKHM BIOCKOHAJIMIM MEXaHI3M JHUCIUILIIHAPHOT
BIIMOBIAANBHOCTE cyaaiB (HiMewyunna), AUCHUIIIIHApDHA BiAMOBIAAIBHICTD YITKO
BpETYJIbOBaHA 3aKOHOM, a AMCHUIUIIHAPHI OpPraHW € HE3aJIeKHUX, a MpoIeaypa
JTUCUMIUTIHAPHOTO MPOBaKeHHS BianoBigae cT. 6 €KILJI.

Ha mincrasi mopiBHsuibHOro aHanmidy (Benwka bpuranis, I[lonsmia, Himewunna,
Pymynis, @paniiss, Yexis) Ta MbKHApOAHUX JOKYMEHTIB C(hOPMYJILOBAHO TTPOIIO3HUIIIT
100 BIOCKOHAJICHHS 3aKOHO/JABCTBAa YKpaiHW, 30KpeMa: yTOUYHEHHS (POpMyItOBaHb
I1JICTaB BIJMOBIJAJIBHOCTI, YITKE PO3MEKYBaHHS AUCIHUILUIIHAPHOTO Ta aleSIIIHHOrO
Ta KacalllifHOrO OCKap>KEeHHS, 3allpOBA/KEHHS YITKIIIUX KPUTEPIiB MPOIOPIIITHOCTI

CaHKII1#, BIOCKOHAJICHHS MPOLEAYPH PO3IIIALY CKapr.



OCHOBHUMMHU BUCHOBKaMHU JIUCEPTAIIAHOTO JOCIIKEHHS € MOJIOKEHHSI TIPO Te, 110
npobieMaTuka AUCHHUILIIHAPHOT BIAMOBINATBHOCTI CYAIIB SIK CIELIaJbHOTO BUIY
IOPUJIMYHOI BIJIMTOBIIAJIBHOCT 3QJIMINAETHCS OAHIEI0 3 HANWOUIBIN JOCITIIKYBaHUX 1
BOJIHOYAC JAUCKYCIMHUX Y Cy4YacHIl YKpaiHChKIA MpaBOBiil JOKTpHHI. 3HAYHUN MaCHB
BITUM3HSHUX Ta 3apyOLKHUX IIpallb HAyKOBUX IMpallb MPHUCBIYEHO CYTHOCTI Ta
MPaBOBIN MPUPOJI TUCHHUILTIHAPHOI BIAMOBIIATBHOCTI CYJJIIB, CIIBBIAHOIIECHHIO 11 3
MPUHIMIIOM HE3QJIEKHOCTI CY/JIIB; MI>KHAPOJIHUM CTaHAApTaM, OKPEMHUM €JIEMEHTaM
CKJIaZy AUCIUIUTIHAPHOTO TMPOCTYINKY, BHUJAM JUCUUIUIIHAPDHUX CTSATHEHb Ta
npoueAypl AUCIUIUIIHAPHOTO MpOBa/KEHHs. [Ipu mboMy ciiji KOHCTaTyBaTu, IO
ICHy€ JOCTaTHbO I'PYHTOBHE TE€OPETUYHE OCMMCIICHHS 3arajbHUX 3acaj] IOpUIUYHOI
BIIMOBIAIBHOCTI CYJ/IB, AaKTUBHO BHMBYAIOTHCSI OKpeMi IPOOJEMHI acleKTH
JUCUUIUTIHAPHOI BIAMOBIIAIBHOCTI CyaaiB. [Ipu mpoMy, Ha *ajab, HU3KAa BaXKIHUBUX
NUTaHb 3aJIMLIAETHCS HEAOCTAaTHHO PO3POOJIEHOI a00 JMCKYCIHHOIO, HacaMmepen,
YiTKE PO3MEKYBAHHS CYJ0BOI MOMWIKH Ta JUCIUIUIIHAPHOTO MPOCTYIKY (0COOIUBO
II0JI0 ICTOTHOTO MOPYUIEHHS HOPM MarepiajibHOro ado MpoliecyajJbHOro IpaBa),
CTYIIHb JeTali3alli OI[IHOYHUX KAaTeropiil y mepemiky MiACTaB IUCIUILTIHAPHOTO
MPABOIOPYILICHHS Ta 1X aHalli3y 3 MO3UIIM MIXXHApPOJHUX CTaHIAPTIB, HEAOCTATHIN
MOPIBHSUTBHO-TIPABOBUM  aHANI3 MOAEJIEH JAUCHUILIIHAPHOI BiAMOBIJAILHOCTI B
KpaiHax 3 BUCOKHM DPIBHEM JIOBIpH 10 CyaiB. TakuM 4MHOM, XO0ua TeOpeTHYHa 0a3a
010  JUCHUIUTIHAPHOI  BIAMOBIJAIBHOCTI  CYAJIB  SIK  BHAY  IOPUIUYHOL
BIJINOBIJIAJILHOCTI € JOCTAaTHBO., KOMIUIEKCHE CHUCTEMHE OCMHMCIICHHS ii Cy4acHOTO
CTaHy 3 ypaxyBaHHSIM OCTaHHIX 3MiH 3aKOHOJIAaBCTBA, 1110 BiAOYIUCH mpoTsirom 2023-
2025 pokiB, npakTUKM Bumoi paau mpaBocyals Ta piieHb €BpPONEHCHKOro Cyay 3
IpaB JIFOIUHU MOTPeOy€ MOAATBIIOTO0 MOTTHOIECHOTO JOCI1I>KEHHS.

Cucrema QUCHUIUIIHAPHOI BIANOBIIAIBHOCTI CYAJIIB y KpaiHax €BpOINEHCHKOro
Coro3y  XapakTepu3yeThCSl ~ MpPAarHeHHsSM  3HAWTH  OajaHc  MDK ~ JIBOMA
byHIaMEHTAIBHUMU TPUHLUIIAMY, 30KpeMa MiI3BITHICTIO Cy[Ji Ta TapaHTisIMU
iXHBOI HE3aJeKHOCTI. AHali3 HaIllOHAJIBLHUX MojeNed Kpain-uneHiB €C, a Takox
pEeKOMEHIallli  KIIIOUOBUX  €Bponeichkux opraHiB (KoHcynbraTMBHOT — pajau

€BPOINEUCHKUX CyIiB, €BPONEUCHKOI KOMICIi «3a JEMOKpATII0 4Yepe3 IMpaBo»,



npaktuku Cyny €Bpomneiicbkoro Coto3y Ta €BpOmnechbKoro cyay 3 MpaB JIFOIUHH)
J03BOJISIE 3pOOMTH Taki OCHOBHI BHCHOBKHM, [0 Yy Oumbmiocti gepxkaB €C
JTUCIUIUTIHAPHA BIJIMOBIIAJBHICTh CY/JIIB YITKO BPEryJIbOBaHA 3aKOHOM, a I1JICTaBH
JUTSl IPUTATHEHHS 10 BIANOBIAAIBHOCTI C()OPMYIIbOBAHI 3 I0CTaTHbOIO KOHKPETHICTIO,
o0 3abe3neynT mependadyyBaHICTh 1 3aMo0IrTH 3JI0BKMBAaHHAM. €BpPONEHCHKHIMA
CTaHJapT YITKO 3a00pPOHSE MPUTSITAaTH CY/JIIB J0 JUCIUIUTIHAPHOI BIAMOBIIAIBHOCTI
3a 3MICT CYJAOBHUX pillleHb, TIIyMa4€HHsI HOpPM IpaBa, OIIHKY JOKa3iB YM BIAXIJ BiJ
YCTaJICHOI CYyJOBOi MPaKTUKH, a CaM€ 3a YMHUCHE HEBHUKOHAHHS OOOB’sI3KIB a0o
rpyOux iX mopyuieHb.

[IpoBenenuii aHami3 3aCBIAYMB, IO THCTUTYT AUCIUILUIIHAPHOI BIANOBIAAIBHOCTI
Cy/JIIB B YKpaiHi 3aJUIIAE€THCS OAHUM 13 HAaHOUIBII MTPOOIEMHHUX €JIEMEHTIB CyJ0BOi
pedopmu, momnpu cyrTeBUil mporpec, gocsruytui micis 2023-2025 pokiB. Cepen
OCHOBHHMX CHCTEMHHUX IpoOjieM peamizallli JUCHHUIUTIHAPHOI BIAMOBIIAIIBHOCTI CIIi
BUOKPEMUTHU: HEJOCTATHIO HOPMATUBHY BU3HAUEHICTh Ta HAJAMIPHY Yy3arajlbHEHICTb
HU3KW IMJICTaB MPUTATHCHHS 10 BIAMOBIZANBHOCTI (30KpeMa, (HOpPMYITIOBAaHHS Ha
KIITaJT «IIOPYLIEHHS MPUCATH, «ICTOTHE MOPYIICHHS HOPM IPOIECYaTbHOTO MPaBay,
«TOBEJIIHKA, M0 TOPOYUTh 3BaHHSI CYIII Ta MOXE 3alIKOJUTH aBTOPUTETY
OpaBOCY/Is»), IO CTBOPIOE PHU3MKH HEOJHAKOBOTO IPAaBO3aCTOCYBaHHS Ta
MOTEHIITHOTO THUCKY Ha CYIJiB; 3HAUYHY KUIBKICTh O€3IiJICTABHUX CKapr, IO
MEepEeBaHTAXYy€E AUCHUIUIIHAPHY CHUCTEMY Ta BIJIBOJIIKAE PECYpCH BIJ PO3MIAIY
peabHUX TOPYIICHb, HEAOCTATHIO MPOIMOPIINHHICTG 3aCTOCOBYBAaHUX CTSATHEHD
TSODKKOCTI TIPOCTYNKY; MpoOiieMu OanaHCy MDK HEOOXIIHICTIO TPUTSITHEHHS [0
BIJIMOBIJIAJIbHOCTI Ta TapaHTISIMU CYJ/IIBCBKOT HE3QJIEKHOCTI, 110 HEOAHOPA30BO
B1/I3HAYAJIUCS SIK Y BUCHOBKax €BPOIEUCHhKOI KOMICIT «3a IEMOKpATIo Yepe3 MpaBod
ta npaktuul €CIUI; BapTO mocuiroBaTé SIKICTh JAUCHMILTIHAPHOTO MPOBAIKEHHS B
OKpEeMHUX KaTeropisix CIpaB, OCOOJMBO II€ CTOCYETbCS CHUCTEMHOIO TMOPYIICHHS
CTPOKIB PO3MIISAlY CHpaB, HECUCTEMHOTO BUKOPUCTAHHS MaTepiaiiB KpUMIHAIBHUX
MPOBAJKEHB SIK JOKA31B TOIIIO.

KuiouoBi ciioBa: BEpXOBEHCTBO IpaBa, Cy[A0Ba BIiaja, MPUHIIMIT HE3aJIEKHOCTI

CyIOBOi BJaju, CTaTyC Cy[ji, JAUCIUIUIIHApHA BIAMNOBIJAJIBHICTh, MOPSIIOK



OPUTATHEHHS  Cy[Aal  J0  JucuuIUIiHapHoi  BignoBigambHOcTi, Cyn  €C,
Koncturyuiiauii Cyn, BepxoBuuii Cyn, €Bponeicekiil cyq 3 npaB JiroauHu, Bumia
paza mpaBOCY/JIs, PIMIEHHS CyIy, €THYHA MOBEIIHKA, MI)XHAPOJHI Ta €BPOMNEHCHKI

CTaHJApTH.
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Summary of the main content of the thesis

This dissertation research is devoted to a comprehensive analysis of the institution
of disciplinary liability of judges in the context of national legislation and
international standards of judicial independence and accountability. Particular
attention is paid to the relationship between the principles of judicial independence
and the mechanisms of their disciplinary accountability. Disciplinary liability is one
of the mechanisms for ensuring the accountability of the judiciary; it is not punitive,
but rather a mechanism for ensuring the proper functioning of the judiciary. Modern
democratic states have developed a series of safeguards that guarantee both the
independence of the judiciary and a high level of competence among those who
exercise judicial power. Such safeguards are provided not only by the provisions of
the constitution and judicial procedures, but also by the legal and political culture of
society. In this regard, both the conclusions of the European Commission for
Democracy through Law and the practice of international courts demonstrate the
adoption of two different standards regarding the legal requirements for the
appointment of judges and issues of judicial accountability. In Western countries that
attach importance to the rule of law, a significant rise in populist sentiment has been
observed in recent years in countries where democracy is eroding, particularly in

Poland and Hungary, where existing standards for safeguarding the independence of



the judiciary are relatively easily disregarded. It is therefore a cause for concern that
in countries without formal safeguards, it will be far easier to achieve a pathological
politicization of the judiciary without taking the ‘leap’ into ¢ ’ courts. In this context,
the importance of formal safeguards is invaluable. Legal decisions that have been in
place for many years also contribute to the development of a proper attitude towards
respect for the law and a corresponding political culture. Despite this, there is no
doubt that, in order for the courts to uphold the principles of independence,
democracy and the separation of powers, a socio-political consensus on these
fundamental values is essential. The disciplinary liability of judges is one of those
institutions that can all too easily be used to undermine the very essence of judicial
independence and exert pressure that infringes upon the right to a fair trial. However,
there is no doubt that the rules governing the disciplinary liability of judges, as well
as the issue of waiving judicial immunity, must be extremely precise and structured in
such a way as to minimize any abuses or irregularities that may arise in practice. It
can therefore be argued that there are many models of judicial accountability,
including a broad interpretation of the concept of disciplinary liability. However, the
fundamental prerequisite for these mechanisms is the pursuit of objectivity in
assessing a judge’s disciplinary offence, as well as ensuring impartiality; at the same
time, ensuring accountability may lead to certain sanctions and penalties, including
dismissal from office.

It 1s difficult to provide a simple classification of models of disciplinary liability,
as various legal decisions in this regard may overlap with other forms of personal
liability of judges (for example, those relating to complaints lodged by the public or
the parties to proceedings), and may also be closely linked to specific procedures
aimed at removing judges from office. It should also be emphasised that the
understanding and interpretation of the institution of disciplinary liability may differ.
For example, in the Polish tradition, disciplinary liability is defined not only by the
scope of this liability but also by the circle of persons authorised to assess a person’s
guilt in committing a disciplinary offence. The point is that these persons must be

judges. Thus, disciplinary liability is internal: a sort of ‘court of peers’. In the case of



disciplinary liability for judges, the problem lies in the fact that, from start to finish,
disciplinary matters must be resolved by judges without external oversight. Of course,
the shortcomings of this approach can be mitigated by ensuring the necessary
independence of the judiciary.

This thesis is one of the first comprehensive comparative legal studies of national
standards governing the disciplinary liability of judges . For the first time, the study
systematically analyses the evolution of Ukrainian regulations on the disciplinary
liability of judges during the specified period in the light of the latest European
benchmarks; the comparative analysis covers the approaches of several European
countries (in particular, member states of the Council of Europe and the EU), where
reforms of disciplinary mechanisms have also taken place in recent years. A
systematic comparison of the grounds and procedures for disciplinary liability in
European countries has been carried out with regard to clarity and proportionality.
The author proposes a model for balancing judicial independence and accountability,
the essence of which lies in combining the principle of proportionality in the
application of disciplinary sanctions with the improvement of procedures. It has been
established that deviations from the standards of clarity, proportionality,
independence of disciplinary bodies and safeguards for judges carry the risk of such
interference being recognized as a violation of Articles 6, 8 and 10 of the ECHR, and
these standards remain a mandatory benchmark for Ukraine in the process of
European integration. It has been established that assessing the state of compliance
with judicial independence requires an analysis of the procedures for the appointment,
temporary suspension, dismissal and resignation of judges. The Council of Judges
ensures judicial independence; however, in accordance with international standards,
the status of this institution must be regulated at the constitutional level. The
experience of European countries has been analyzed, and the need to enshrine clear
criteria for the °‘seriousness’ of disciplinary offences in legislation has been
substantiated, in order to avoid the excessive application of the most severe sanctions,
in particular dismissal. Emphasis has been placed on improving the legislative

regulation of the clarity and specificity of the grounds for disciplinary liability,



namely evaluative categories such as ‘breach of oath’, ‘unworthy conduct’, ‘conduct
bringing the office of judge into disrepute’, and ‘substantial breach of procedural law’,
which require the most precise formulation in law to avoid arbitrariness, inconsistent
application and violation of the principle of legal certainty . It has been demonstrated
that the law must define the full scope of guarantees of a fair hearing in accordance
with Article 6 of the ECHR, namely: the independence and impartiality of the
disciplinary body (predominant participation of judges, separation from the executive
and legislative branches), the right to defence, adversarial proceedings, reasoned
decisions, and a full judicial review on the merits (including a review of the facts);
the proportionality of sanctions and the exceptional nature of dismissal (only for
serious, systematic or intentional violations that substantially undermine confidence
in the judicial system). The application of the principles of proportionality of
punishment and the exceptional nature of dismissal is justified. Sanctions must be
proportionate to the seriousness of the offence, and dismissal from office must be an
exceptional measure applied only for serious, systematic or deliberate violations that
substantially undermine confidence in the judicial system as a whole. The automatic
or excessive application of the most severe penalties is contrary to European
standards. It is emphasized that automatic disciplinary liability for decisions found to
be in breach of the ECHR is inadmissible, as proof of intent or gross negligence on
the part of the specific judge is required; the annulment of a decision in itself is not
grounds (except in cases of deliberate gross misconduct with significant
consequences). It is proposed that Ukraine take into account the provisions of most
EU Member States, which in recent years have improved the mechanism of
disciplinary liability for judges (Germany), where disciplinary liability is clearly
regulated by law, the disciplinary bodies are independent, and the disciplinary
proceedings comply with Article 6 of the ECHR.

Based on a comparative analysis (United Kingdom, Poland, Germany, Romania,
France, Czech Republic) and international documents, proposals have been
formulated to improve Ukrainian legislation, in particular: clarifying the wording of

the grounds for liability, clearly distinguishing between disciplinary appeals and



appeals to higher courts, introducing clearer criteria for the proportionality of
sanctions, and improving the procedure for considering complaints.

The main conclusions of the dissertation research are that the issue of disciplinary
liability of judges as a special type of legal liability remains one of the most studied
and, at the same time, controversial topics in contemporary Ukrainian legal doctrine.
A significant body of domestic and foreign academic works is devoted to the essence
and legal nature of disciplinary liability of judges, its relationship with the principle
of judicial independence; international standards, specific elements of a disciplinary
offence, types of disciplinary sanctions, and the procedure for disciplinary
proceedings. It should be noted, however, that there is a sufficiently thorough
theoretical understanding of the general principles of judges’ legal liability, and
specific problematic aspects of judges’ disciplinary liability are being actively studied.
However, unfortunately, a number of important issues remain underdeveloped or
subject to debate, primarily the clear distinction between judicial error and
disciplinary misconduct (particularly regarding a material breach of substantive or
procedural law), the level of detail in the evaluative categories within the list of
grounds for disciplinary offences and their analysis from the perspective of
international standards, and the lack of comparative legal analysis of models of
disciplinary liability in countries with a high level of trust in the courts. Thus,
although the theoretical basis regarding the disciplinary liability of judges as a form
of legal liability is sufficient, a comprehensive, systematic understanding of its
current state, taking into account the latest legislative changes that took place
between 2023 and 2025, the practice of the High Council of Justice and the decisions
of the European Court of Human Rights, requires further in-depth research.

The system of disciplinary liability for judges in European Union countries is
characterized by a quest to strike a balance between two fundamental principles,
namely the accountability of judges and the guarantees of their independence. An
analysis of the national models of EU Member States, as well as the
recommendations of key European bodies (the Consultative Council of European

Judges, the European Commission for Democracy through Law, the case law of the



Court of Justice of the European Union and the European Court of Human Rights)
leads to the following main conclusions: in most EU Member States, the disciplinary
liability of judges is clearly regulated by law, and the grounds for holding them liable
are formulated with sufficient specificity to ensure predictability and prevent abuse.
The European standard clearly prohibits holding judges disciplinarily liable for the
content of judicial decisions, the interpretation of legal provisions, the assessment of
evidence or a departure from established case law, but rather for willful failure to
perform their duties or gross breaches thereof. The most common models of
disciplinary bodies in the vast majority of EU countries, which are independent of the
executive and legislative branches, are models with specialized disciplinary panels
within the High Councils of the Judiciary, or separate disciplinary courts or
commissions with a majority of judges elected by their peers.

The analysis conducted has shown that the institution of disciplinary liability of
judges in Ukraine remains one of the most problematic elements of judicial reform,
despite the significant progress achieved since 2023-2025. Among the main systemic
problems in the implementation of disciplinary liability, the following should be
highlighted: insufficient legal clarity and excessive generality of a number of
grounds for bringing judges to account (in particular, formulations such as ‘breach of
oath’, ‘substantial violation of procedural law’, ‘conduct that discredits the office of
judge and may undermine the authority of justice’), which creates risks of
inconsistent application of the law and potential pressure on judges; a significant
number of unfounded complaints, which overloads the disciplinary system and
diverts resources from the consideration of genuine violations; insufficient
proportionality of the penalties imposed to the seriousness of the offence; issues
regarding the balance between the need to hold judges accountable and the
guarantees of judicial independence, which have been repeatedly noted in the
conclusions of the European Commission for Democracy through Law and the case
law of the European Court of Human Rights; the quality of disciplinary proceedings

in certain categories of cases should be improved; this applies in particular to



systematic breaches of case processing deadlines, the unsystematic use of materials
from criminal proceedings as evidence, etc.

Keywords: rule of law, judicial power, principle of judicial independence, status
of judges, disciplinary liability, procedure for bringing judges to disciplinary liability,
Court of Justice of the European Union, Constitutional Court, Supreme Court,
European Court of Human Rights, High Council of Justice, court decisions, ethical

conduct, international and European standards.
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