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Bypaeiinnii  FO.I. JlokpuHa HaJie:KHOI CYA0BOI NpouexypH: CBITOBHU
JAocBix i mepcnexkTuBHU s YKpainu. KpamidikaiiiiHa HaykoBa mpalls Ha MpaBax
pykomnucy. Jluceprarisi Ha 3700yTTS HAyKOBOTO CTyMEHs IOKTopa dimocodii 3a
cnemianbHicTIO 08 IlpaBo. YUepHiBenpkuil HallloHANIBHUI yHiBepcuTeT iMeHi FOpis
®enproBuya. YepHisii. 2026.

JucepraiiiiHe JOCHIIKEHHS MNPUCBAYEHE KOMIUIEKCHOMY KOHCTUTYLIMHO-
MPaBOBOMY aHaI3y HAJIEKHOI CYZOBOi MPOILEAYypH SIK CHEHU(PIYHOrO PIZHOBUIY
HaJIeKHOI IPaBOBOi Mpoleaypu B Ykpaini. Hamexna cyoBa nporeaypa sk CyA0BUI
MPOSIB  HAJEKHOI MPaBOBOI NPOLEAYpU € OJHMM 13 HApLKHUX E€JIEMEHTIB
BEPXOBEHCTBA IpaBa, TapaHTIEI0 3aXHCTy MpaB 1 CBOOOJ JIOAWMHU BiJ CBaBLUIS
JepkaBu. Y CyYacHHMX YMOBax YKpaiHM ii JOCHDKeHHS HaOyBa€ OCOOIHBOI
rOCTPOTH Ta MPAKTUYHOI 3HAYYIIOCTI 3 KUIBKOX B3a€MOIOB’si3aHUX mNpuuuH. [lo-
nepie, 1€ €BpPOIHTEerpaliiHuii moctyn YKpaiHu Ta 3000B’s3aHHsi mepen €C Ta
Panoro €Bpornn.

[lo-npyre, 1e cucTeMHI TOpYIICHHS IpaBa Ha CIpaBeUIMBUN Cy1 3a
MpakTUKO €Bporeicbkoro cyay 3 npa moauHud (mam - €CIUI). B VYkpaiui
HaJeXHa CyZ|0Ba MPOLEAypa Ma€e CTaTH rapaHTIEO JOBIPH 10 CYJ0BOI BIIAIU, 3AXUCTY
Bl HEOOIPYHTOBAHOTO TMPUTATHEHHS O BIAMOBIJAIBHOCTI Ta 3a0€3MeUEHHS
crpaBennuBocTi. HanexxHa cynoBa mporeaypa € OJHHUM 13 KJIIOYOBUX PI3HOBHIIB
HaJexHOI TpaBoBoi mpouenypu (due process). g koHuerniiss mOXOAUTh 3 aHIJIO-
aMEpPUKaHCHKOI MPaBOBOI TPaJuIlli, ajie MHUPOKO 3aCTOCOBYETHCS B €BPOIEUCHKOMY
npaBi, 30KkpeMa B YKpaiHi, yepe3 BIUIMB €Bpomneiicbkoi KoHBEHIIIT Mpo 3aXUCT mpaB
JIOJIMHU 1 OCHOBOTIOJIOKHUX CBOOOJ] Ta MPUHIIMIIIB BEPXOBEHCTBA MpaBa. Hanexna
CyZloBa Tporieaypa € OUTbI By3bKUM, KOHKPETHUM TOHSATTSM, SIK€ CTOCYETHCS CaMe
CYJIOBOTO PO3TJIsiay cripaB. BoHa € MOXiJHOIO BiJ HAJIEKHOI IMPABOBOI MPOIEAYPH,
OCKIJTBKH CYJOBUH TIpOIleC — II€¢ HAWBUINMK 1 HAHOLIBII TrapaHTOBaHWH CIOCIO
peamizanii due process. Hasexxna mpaBoBa mporieaypa — 1€ 3arajbHe MOHATTS, SIKE
3aCTOCOBYETHCS HE TUIBKU B CYy/Il, a ¥ B aIMIHICTPATUBHUX, BUKOHABUUX POLIETYpaXx,
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nepkaBu 11010 ocodu. HamexxHa cymoBa mpouenypa € ii CyJOBUM PI3HOBHUIOM, JI€
rapaHTii peasi3yloThbCsl HAWNOBHIIIE uyepe3 He3anexkHui cya. Cyl € «OCTaHHBOIO
1HCTAHIII€I0» 3aXUCTY, KOJM 1HII MPOLEAYpH (IOCY/IOBI) HE Jaliu pe3yibTary. Y
npakTuill €BpornelchbKkoro cyay 3 npas JoauHu ta Koncturyiiitnoro Cyny Ykpainu
Il TOHATTA 4YacTO NEPETHUHAIOTHCA, OCKUIBKK TMOPYIICHHS HaJeXHOi CyJI0BOT
nporeaAypu (HaNpUKIaa, YIEPEHKEHICTh Cyay, BIICYTHICTh CIIyXaHHS) aBTOMAaTHYHO
€ MOPYUIEHHSIM IpaBa Ha CIPaBEUIMBUU CyJ 1 HAJEXKHOI IPABOBOi MPOLIEAYPH B
niioMy. Y mnpakTuill €BpOINEUChbKOro Cyay 3 MpaB JIoAuHU Ta KOHCTUTYIIMHOTO
Cyny VYkpaiHH NOHATTA HAJEXKHOI IMPABOBOI IPOLEAYPU Ta HAIEXKHOI CYyHOBOI
MPOLIETyPH YACTO MEPETUHAIOTHCS, TOMY MOPYIIEHHS HAJEXHOI CyA0BOI MPOLIEAYypH
(HampuKIIam, YIEPeKEHICTh CYIy, BIACYTHICTh CIIyYXaHHs) aBTOMATHYHO €
MOPYLIEHHSIM TpaBa Ha CHPaBEJIMBUM CyJl 1 HAJEKHOI NPaBOBOI MPOLIEAYpPH B
uiomy. Ha crartio 6 €Bporelicbkoi KOHBEHIIIT 3 TIPaB JIIOAUHU 1 OCHOBOIIOJIOXKHUX
cBo6oj (nam - €KIJI) BruMHY M He JMIIe MpollecyaibHl MpaBa B HAIIOHAJIHLHOMY
3aKOHOJIaBCTBl, a W MpaBa B KOHCTUTYUIMHHX JOKymeHTax. lIpouecyanbHa
CIIPaBEJIUBICTh €BOJIIOI[IOHYBaJIa, IMI00 CTaTH TIOB’S3aHOI0 31 CHpPaBeIJIMBUM
MOJITHYHUM TIOPSIIKOM Ta HAJICKHUM ympaBiiHHsIM. He Benmnka xaptis BoJbHOCTEH,
a aMEepHWKaHChKI Ta (PpaHIy3bKi PEBONIOIINAHI JOKYMEHTH HaJald TIEBHI NpaBa B
paMKax KOHCTUTyuiMHOro 3axucty crtatrti 6 €KILJI. Benmka xapTis BoJibHOCTEH
HaJana KOHCTUTYLIMHUI CTaTyc MpaBWLy MPO Te, IO Mepej] BUHECEHHSIM BUPOKY
MaroTh OyTH JOTPUMaHI 3aKOHHI Cy/I0BI1 mporeaypu. Lle npaBuio € nepuum Kpokom
y PO3po0Ili KOHCTUTYIIHHOT BUMOTH TPO T€, IO TaKl MPOLEAYpPH TaKOX MOBUHHI
Oytn cmpaBemnmuBuMu. [IpaBa o00BuHyBaueHuUX OynM HE JHIIE NHUTAHHAM
HalllOHAIBHOI KOMIIETEHIIll, a i miciga Jpyroi cBITOBOi BIMHM NEPETBOPUIUCS Ha
npobiieMy, sIKy TOTpPIOHO 3axXHUINAaTH HA MDKHApOAHOMY piBHI. Xoda meBHa TypOoTa
npo OOBHMHYBau€HUX Bke Oyna mpojeMoHcTpoBaHa Ha HropHOGep3bkomy mporieci,
came 3arayibHa JeKjapallis Mpas JIOAUHU Ta PaHHI NPOEKTH MiXHApOJHOrO MAKTY
PO TPOMAJSHCHKI Ta MOJITHYHI TpaBa BifoOpa3uiv BUHUKHEHHS CIUIBHOI MOBaru
MDK JepKaBaMH JI0 HEBIJ €MHOI I[IHHOCTI 0cOOM B MikHapojHoMmy mpaBi. O0uaBa
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€BPOIEUCHKOTO MyOIIYHOTO MOPSAKY» a00 «EBponeiichbkuM OLUIeM Mpo IMpaBay, a
TaKOK 3pa3KOM JJIsl IHIIUX PErlOHAIbHUX JOTOBOPIB.

[To-Tpere, 1€ BUKIUMKKA BOEHHOTO CTaHy Ta (DyHKLIOHYBAHHSI IPaBOCYIIs B
yMOBax 30poiHOTO KOH(MIIKTY. BoeHHU# cTaH, 3ampoBakeHnid B YKpaini 3 2022
POKY CTBOPIOE PHU3UKH CIPOLICHHS HpPOLEAYyp, OOMEXKEHHs IJIACHOCTi, MpodiieM 3
JOCTYIIOM J10 CyAy Ta 3a0e3leueHHsIM IpaBa Ha 3aXucT. JloCHiIKeHHs 103BOJISE
MpOAHANI3YBAaTH, SK 30epiraTd MIHIMAQJIbHI CTAHJAPTH CHPABEIJIMBOTO CYIy
(mporecyalnbHy HaJIEKHY IPaBOBY NpPOLEAYPY) B E€KCTPAOpPAMHAPHUX YMOBax, HE
JOMyCKAlOYM HEOOIPYHTOBAHOTO TMpUMYyCy Ta 3a0e3meuyroud OajaHc MiX
HAI[IOHATTFHOIO OE3MEeKOI0 Ta MpaBaMu JIOAWHHU. be3 1boro icHye 3arpo3a eposii
JOBIpH 10 CYJIOBOi BJIaJAM Ta NOPYIIEHHS MIKHAPOIHUX 3000B’A3aHb.

[To-ueTBepTe, 1€ TEOPETUKO-MPABOBA Ta MPAKTUYHA 3HAYYIICTh, OCKUIBKH
JOKTPUHAJIBHE PO3MEXKYBaHHS HAJEXKHOI NIPABOBOI IMpoueaypu Ta il CyZOBOIO
PI3HOBUAY  3aJMILAETHCS  HENOCTATHBO  po3poOsieHHM. ToMy — aKTyalbHICTb
MMOCWIIIOETHCS  HEOOXIMHICTIO ajamnTailii IuX I1HCTUTYTIB /10 HOBHUX BHKJIUKIB,
IIOB’S3aHUX 3 LU(POBI3ALIE NPaBOCYAJsd, HOro BIUIMBOM Ha JOKa3yBaHHS,
MPaBOCYAMSAM TICHS BiMfHM Ta 3a0€3MEYEeHHAM €IHOCTI CyZoBOi mpakTuku. OTxe,
JOCIIKEHHSI HAJIEKHOI CYyIOBOI MPOLEAYPU € AaAKTYyaJIbHUM Yepe3 IO€IHAHHS
BUIIEBKA3aHUX OOCTABUH Ta JO3BOJIUTH HE JIMIIE IMOTJIMOUTH TEOPETUUHE PO3YMIHHS
CHIBBITHOIIEHHSI HAJIEXHOI MpPaBOBOi Ta CYAOBOI MPOUEAYyp, a ¥ pO3poOHUTH
OpPAaKTUYHI PEKOMEHJalli JuUisi 3aKOHOJABLs Ta IPAaBO3aCTOCOBHUX OpPIaHiB.
PesynbraTom crane migBUIlieHHS €(EKTUBHOCTI MPABOCY /s, 3MIIIHEHHS JOBIPH 0
CYJI0BOi BJIaJH Ta MPUCKOPEHHS €BPONEUCHKOT IHTErpanii Y KpaiHu.

CtyniHb JOCHIDKEHHS TEMH JHUCEepTalliifiHOi poOOTH € HEIOCTaTHbhO
po3pobnenuM B Ykpaini. Tema HanexHoi CyZI0BOi MPOLEIYPH K PI3HOBH] HATEKHOT
IIPaBOBOi MpPOLEAYpPH Ha CY4acHOMY €Talll JOCHIIKyBajuacs €BPONEUCHKUMHU
BYCHMMH B KOHTEKCTI MpaBa Ha crmpaBeanuBuii cyn (right to a fair trial),
MpolleCyaTbHUX TapaHTid, CyJA0BOi HE3aleKHOCTI, due process y KpUMiHaJIbHOMY Ta

UBLILHOMY TIporieci. OgHaK CHeliaJbHOTO JOCTIKCHHS, MPUCBIYEHOT0 HAJICKHIN



CYJIOBIif TIpoLIelypl SIK €JIEMEHTY HaJIeKHOI MpaBoOBOi mporeaypu, He mae. Lo i
3YMOBHJIO HEOOX1HICTh MOCTAHOBKHU 1 BUPIIIIEHHS TaKUX 3aB/aHb.

MeTom010T14Hy OCHOBY pOOOTH CTAHOBJISATH CYKYIHICTh METO/IIB TOCIIIKEHHS,
30KpeMa TOpPIBHUTBHO-TIPABOBUX, 1CTOPUKO-TIPABOBHUX, (POPMaIbHO-IOPUINYHUX Ta
CUCTEMHHUX Ta IHIIUX METOAIB. MEeToNoNOoriYH1I 1HCTpYMEHTapii aucepTarii
3aCTOCOBYETHCSI KOMIUIEKCHO Ta IIJIECIPSIMOBAHO BIJIMOBITHO O JIOTIKU CTPYKTYpPH
poOOTH, MOCTABJICHUX 3aB/IaHb 1 CIEHU(PIKU TOCITIIKEHHS.

Mera nucepTalliiHOTO JOCIIJKEHHS MOJSTae y KOMIIEKCHOMY TEOPETHUHOMY
aHaji31 HaJEXHOI CYJOBOI NPOLEAYpPH SAK CHEHU(BIYHOTO PI3HOBUY HAJEKHOI
MPaBOBOi TMpPOIEAYpPHU, 3’sCYBaHHI 1i MPaBOBOI TE€HE3W, MICIl B HAI[lOHAIbHIN
MpaBoBil cucTeMi YKpaiHU, 0COOIMBOCTEH 3aCTOCYBaHHS OpraHaMu KOHCTUTYIIHHOT
Ta 3arajbHOi IOPUCIAUKINI, & TAaKOX y BH3HAYEHHI MEPCIEKTUB 1i PO3BUTKY 3
ypaxyBaHHSIM €BPOMNEHCHKUX CTaHJAApTIB 1 CBITOBOrO JocBiAy. JlocsrHeHHs
MOCTaBJICHOI METH MOTPeOye BUPIIICHHS TAKWUX 3aBJIaHb:

® [IPOAHANI3YBAaTH ICTOPUYHI BUTOKM JIOKTPUHU HAJEKHOI MPaBOBOI
npouenypu (due process of law) B aHIIO-amMepUKaHCHKIN MPaBOBiM Tpaauiii (B
Benukoi xaprtii BompHOCTEH A0 cydacHux nomnpaBok g0 Koncrurymii CIIA) ta i
€BOJIIOLIIIO B €BPOINEHCHKIN KOHTUHEHTAIBHINA TPaIUIIii;

® PO3KPUTHU CHIBBIJHOIICHHS MOHSTh «HAJEXHA MpPaBOBa MPOLIEAypa» Ta
«HAJIe)KHA CYZ0Ba MPOILEypa», BUSHAYUTU 1XHI CYTHICHI O3HAKH, MPOIECYaTbHUN 1
MaTtepiaJibHUM (CyTHICHUN) aCIeKTH;

e OOIrpyHTYBaTH METOJIOJIOTIYHI 3aCa/Id AOCIIKEHHS JOKTPUHU HAJICKHOI
CylIOBOI MpOUEAYPH 3 BUKOPUCTAHHSIM TMOPIBHSUIBHO-IIPABOBOTO,  1CTOPHUKO-
MPaBOBOTO, (OPMATHHO-IOPUINYHOTO Ta THIIUX METO/IB;

® JIOCJIUTH HAJICKHY CYJIOBY MPOIEAYPY K rapaHTIiiO JOBIPHU 0 CyA0BOL
BJIaJIH, 1i BIUIMB HAa HE3AJIEKHICTh, HEYNIEPEKEHICTh CYy/y Ta 3a0e3MeueHHs MpaBa Ha
CIIPaBEJIMBUM CY;

e BpoOaHaNI3yBaTH  3aCTOCYBaHHS  JOKTPUHHU  HAJEXKHOI  IPaBOBOI
MpOIEAypU  OpraHaMH  KOHCTUTYIIIMHOI ~ IOPUCIMKINI  TpU  OLIHIOBaHHI

KOHCTUTYIIHHOCTI HOPMAaTUBHUX aKTIB Ta 3aXUCTY (hyHAAMEHTAIbHUX MPAB;



e BUBYUTH (OPMYBAHHS JOKTPUHHM HAJIEKHOI IMPABOBOI MPOIEAYPH Y
npaktuili BepxoBHoro Cyay VYkpaiHu, 30KpeMa Yy KOHTEKCTI 3a0e3TleUCHHS
3MarajbHOCTI, PIBHOCTI CTOPiH, PO3YMHHX CTPOKIB PO3IJIAAY CIpaB, MOTHBOBAHOCTI
pILIEHD Ta 1HIINX €JIEMEHTIB CIPABEAJIMBOTO CYA0BOTO PO3TIISAY;

® BU3HAYUTH POJIb HAJIEKHOI CYJIOBOI MPOLICAYPH Y MIPABOBUX CTaHAapTax
€BponencrKoro Cyay 3 Mpas JIIOJIMHU, TPOAHANII3YyBaTH KIFOUOBI MPENEECHTH 010
nopymueHHs crarti 6 €KI1I;

® JIOCHIIUTH TPELEICHTHE NpaBO Ta JOKTPUHY HAJEKHOI MPaBOBOIi
MIPOLIETypH Y MPAKTHIII Cy1iB €Bponu (30KpeMa, KOHCTUTYIIIHHUX 1 BEpXOBHUX CY/IIB
nepxxaB-wieHiB Pagu €Bpomnu), a TakoXX MOPIBHATH 3 aMEPUKAHCHKOIO MOJIEIUIIO
MpolecyaibHO1 Ta CyOCTAaHTUBHOI HAJIEIKHOI ITPABOBOI MPOLIETYPH;

® OOrpyHTYBaTH NEPCHEKTUBH PO3BUTKY JTOKTPUHU HAJECKHOI CYJIOBOT
npoluenaypu B YKpaiHl 3 ypaxyBaHHSIM €BpPOIHTErpallifHUX MPOIECIB, CYI0BOT
pedopmMH, BUKIMKIB BOEHHOI'O CTaHy, LM(poBi3alii mpaBocyAs Ta HEOOXITHOCTI
MiIBUIIICHHS €(PEKTUBHOCTI Ta JOBIPH J0 CYJ0BOI BIaIH.

Taka mocTaHOBKa METH 1 3aBJaHb BIAMOBIAAE€ CTPYKTYpi poOOTH, 3abe3meuye
CUCTeMHHMH MiAXIJ JO0 TEMH Ta J03BOJISIE TOEIHATH TEOPETUYHUN aHalli3 3
MPaKTUYHUMHU PEKOMEHAAIISIMU, CIIPSIMOBAaHUMU Ha 3MIIHEHHS BEPXOBEHCTBA MpaBa
B YKpaiHi.

OG’exTOM JUCEPTAIlIMHOrO JOCHIKEHHS € CYCHUIbHI BIJHOCHHHU, IIO
BUHMKAIOTh Y MPOIIEC] pealtizallii MPUHIIMITY HAJIEeKHOI MPaBOBOI Mpoleaypu y cdepi
3MIMCHEHHS MPaBOCYAJsd, a TakoX Yy MAISUIbHOCTI OpraHiB KOHCTHTYLIWHOI Ta
3arajbHOl IOPUCAMKINI 11070 3a0e3leyeHHsl IpaBa JIIOJUHU Ha CIpPABEIIMBHMA
cynoBuii po3rsia. OO’ €KT OXOIUTIOE MTUPOKUH CIIEKTP MPaBOBITHOCHH, TIOB’ SI3aHUX 13
3aCTOCYBaHHSM TIPOILIECYAJIbHUX TapaHTii Ha BCIX CTadisiX CyJOYMHCTBA (BIJ
JOCYZIOBUX TIPOIIETyp A0 BUKOHAHHS CYJOBHX PIIlIEHb), Y KOHTEKCTI BEPXOBEHCTBA
mpaBa, €BPOIHTETpAIifHUX TMPOIECiB, Cyn0oBOi pedopmMu B YKpaiHi Ta BHUKIIHUKIB
BOEHHOTO CTaHy.

[IpeameToM aucepTallifiHOTO MOCHIIKEHHSI € JOKTPUHA HAJIEKHOI CYJ0BOI

POLEAYPH K Creru(iYHOro Pi3HOBUY HAJIEKHOI MPABOBOI MPOIIEAYpH, il TpaBOBa



reHes3a, MeTOJI0JIOTIYHI 3acajid, MEXaHI3MU BIPOBA/KCHHS B HAlllOHAJIbHY NPaBOBY
cucteMy YKpaiHH, MpaKTHKa 3acTOCyBaHHs. [IpeameT qocimiKeHHs 30CepeIKYy€eThCA
Ha TEOPETUYHOMY OCMHUCJIEHHI CYTHOCTI, O3HaK 1 €JEMEHTIB HaJeXHOI CYJOBOi
npoueaypu (HeyNnepe»KeHICTh Cy1y, 3MarajibHICTh, PIBHICTh CTOPIH, PO3YMHI CTPOKH,
MOTHUBOBAHICTb PIlIEHb TOIIO), 1l CIIBBIJHOIIEHHI 3 HAJIEKHOI IPABOBOIO
IPOLEAYPOI0 B LIJIOMY, a TaKOK Ha BUSBIJIEHHI MPOOJEM 1 MPOrajivH y MPaBOBOMY
pEryNIoBaHHI Ta CYJIOBIH MPaKTHUIl 3 METOK (DOPMYITIOBAaHHS MPOIMO3UIIINA 100
BJIOCKOHAJICHHS 3aKOHOJJaBCTBA Ta IIPaBO3aCTOCYBAHHS.

HaykoBa HOBU3HA o/iepKaHUX PE3YJIbTATIB MOJSATAE B TOMY, IO JUCEpTalliiiHa
poboTa € mepuM B YKPaAiHCHhKIA KOHCTUTYLIMHO-MPABOBIA HAyIll KOMILJIEKCHUM
JOCHIPKEHHSIM HAJIEKHOI CYA0BOI IPOLEAYpH caMe SIK CIeUnu(IyHOro Ppi3HOBUILY
HaJeKHOI MpPaBOBOi MPOUEAYPH, VY KOHCTUTYLIMHO-IPAaBOBOMY BHUMIpI, 3
ypaxyBaHHAM ii BINIMBY Ha 3MIIHEHHS BEpPXOBEHCTBAa IIpaBa, TI'€HE3H,
JOKTPUHAIBHOIO  3MICTY, HAlllOHAJIbHMX OCOOJMBOCTEH  BIPOBAKEHHS Ta
MEPCIEKTUB PO3BUTKY B YyMOBAaxX €BPOIHTErpaili, KOHCTUTYLIHHOIO MEXaHi3My
3aXUCTY IPaB JIIOJUHH, CYy10BOI pehOpMH Ta BOEHHOTO CTaHY.

HaiiOinpm Baromi e€1eMEHTH HAyKOBOI HOBHU3HU KOHKPETU3YIOTHCS B TAaKUX
MOJIOKEHHSX, SIKI BAHOCATHCS HA 3aXHUCT

ynepuie:

o OOTPYHTOBAHO KOHCTUTYIIHHO-IIPABOBY MPHUPOAY HAJEKHOI CYIOBOI
MPOLIETYPH SIK CAMOCTIMHOTO KOHCTUTYI[IMHOTO 1HCTUTYTY, IO € CYJOBUM IPOSBOM
INPUHLMITY  HAJNEeXHOI IPaBOBOI  MNPOUEAYPH Ta  BAKIUBUM  E€IEMEHTOM
KOHCTUTYIIHHOTO NPHUHIIUITY BEPXOBEHCTBA IIPaBa;

o PO3KpUTO KOHCTUTYI[IHHO-NPABOBHI 3MICT CIIBBIJHOIIECHHS IOHSTh
«HAJIE)KHA IIpaBOBa IPOLEIypa» Ta «HAJIEKHA CyI0Ba IPOILEAypa», JOBEACHO, L0
OCTAHHSI BHCTYIIA€ HAMBUIIOK KOHCTUTYIIHHO TapaHTOBAaHOK (HOPMOIO peanmizarii
due process 3aBOSKM HE3aNEKHOCTI Ta HEYMEPEIHKEHOCTI CYAOBOI BIaad SK
KOHCTUTYLIHHOTO OpraHy.

. PO3KpUTO MPABOBY T'€HE3Y JOKTPUHU HAJIEKHOI CYIOBOI MPOLEAYPH 5K

CUHTE3y aHTJI0-aMepuKaHChKO1 Tpaawmiii (procedural ta substantive due process) Ta



€BPOIEUCHKUX CTaHAApTIB (cTarTa 6 €BpOIEchKOT KOHBEHIII 3 MpaB JIIOJIUHU), 3
aJanTalllero 10 KOHTUHEHTAIbHOT IPABOBOI CUCTEMH Y KpaiHu;

o JOCIIJIKEHO POJIb HAJIEKHOT CYJIOBOT MPOLIEIypH SIK KJIFOUOBOiI TapaHTii
JIOBIPU JI0 CYJOBO1 BJIaJid, 30KpeMa B KOHTEKCTI 3a0€3MEUCHHS HEYNepeIKEHOCTI,
3MarajibHOCTI, PIBHOCTI CTOPiH, PO3yMHHUX CTPOKIB Ta MOTUBOBAHOCTI PIllI€Hb;

J MIPOAHAII30BaHO  3aCTOCYBaHHS  JOKTPUHU  HAJEXKHOI  IPaBOBOI
MPOLIelypH OpraHaMu KOHCTUTYIIHHOT IOpUCAUKII Ta (OpMYBaHHS BiJIMOBITHUX
MpaBOBUX MO3ULIHN y npaktuill Bepxosuoro Cyny;

o CUCTEMATHU30BAHO CBITOBHUM JOCBIJ] 3aCTOCYBAHHS JOKTPUHU HAJIEKHOI
CyJIOBOI TpOLIEIypU B MPAKTUII E€BPONENHCHKOro Cyay 3 MpaB JIOAUHU Ta CY/IIB
€BPOIICUCHKUX JEPKaB, 3 BUIIJICHHSIM MPEIEICHTHUX aCIeKTiB, 0 MAIOTh 3HAYCHHS
U1 Y KpaiHu;

VOOCKOHAIEHO:

® TEOPETUKO-METOJOJOTIUHI 3acau JOCHIKEHHS HaJIe)KHOI CYyI0BOL
MpOLIEIypH 4Yepe3 TMOEJHAHHS 1CTOPUKO-IIPABOBOTO, TMOPIBHSUIBHO-IIPABOBOTO,
(hopMaTbHO-IOPUINIHOTO Ta CHCTEMHOTO METOIIB;

® X0 JI0 PO3YMiHHSI €JIEMEHTIB HaJIEKHO1 CyJ0BO1 MpOLeaypH (IIpaBo
OyTH BUCITyXaHUM, IOITYCTUMICTh JI0Ka31B, HE3AJIEKHICTh CyAy TOIO) Y PI3HUX BUJAX
CYJIOYMHCTBA (KpUMiHAIBLHOMY, IIUBIILHOMY, aIMIHICTPAaTUBHOMY);

® OIIHKY BIUIMBY BOEHHOIO CTaHy, Uu(dpoBI3allii mnpaBoCcylas Ta
€BPOIHTETpAIliIMHUX BUMOT Ha 3a0€3MeYeHHS CTaHAApPTIB HAJEKHOI CYJ0BOi
IIPOLIE Ty PH;

HAOYIU NOOATLULO20 PO3BUMKY:

® T[IOJIOKEHHSI MIOJI0 MICISl HAJEXKHOI CYJIOBOI MPOIEAYPU B CHUCTEMI
MIPUHITUIIIB BEPXOBEHCTBA ITpaBa Ta MpaBa Ha CIPaBEIJIUBUMN CYI;

® [pPaKTH4YHI PEKOMEHJallli 100 BJOCKOHAJIEHHS 3aKOHOJABCTBA Ta
CyJIOBOi MPaKTUKU 3 METOK MiHIMiZalli nopymenb crarti 6 €KIUI, migBuieHHs
€(eKTUBHOCTI CYJOBOTO PO3IJISY Ta 3MIITHEHHS JOBIPU CYCHUIBCTBA JI0 CYIOBOL

BIIAIN;



® T[IOJIO)KEHHSI KOHCTUTYIIHHOT JOKTPUHM IIOJ0 MICIS HAJIEKHOI CYI0BOi
MpOLEIypH B CUCTEMI MPUHUMUIIB KOHCTUTYLIMHOro Jaxy YKpaiHu, 30KpeMa y
KOHTEKCT1 peaji3alii KOHCTUTYLIHHOTO NPHUHIMUIY MOAUTY BJIAJU Ta HE3aJEHKHOCTI
CyZI0BO1 BJIAJIN;

® [IEPCIEKTUBU PO3BUTKY KOHCTUTYLIHHO-NPABOBOI JOKTPUHU HAJIEXKHOI
CylIOBOi TMpoleaypu B VYKpaiHi 3 ypaxyBaHHAM BuUKOHaHHS pimens E€CII,
3aBEPILECHHS CyA0BOi pehOpMH Ta MOJANIBIIOT €EBPONEUCHKOT IHTETPAIlii.

OtpumaHi pe3ynbTaTH JO3BOJIAIOTH 3allOBHUTH HAsBHY B YKPalHCBKII
IIPABOBIM JAOKTPUHI MPOTaJIMHY MO0 KOMIUIEKCHOTO JOKTPUHAJIBLHOTO OCMHUCIIECHHS
HaJIeKHOI CYJI0BO1 MPOLEAYPH K CAMOCTIMHOIO 1HCTUTYTY, IO MOEAHYE TEOPETHUYHI
3acaay 3 TMPAKTUYHUMH MEXaHI3MaMM 3a0€3MEYEeHHS MpaB JIOJAUHA B CYJA0BOMY
MpoIIeci.

HaykoBa HOBHM3Ha Ma€ SIK TEOPETHUYHE 3HAYEHHS JIA MOTIUOICHHS JOKTPUHU
BEPXOBEHCTBA IpaBa, TaK 1 MPAaKTUYHE 3HAUYEHHS MJs 3aKOHOJABLS, CYAIB Ta
MPaBO3aCTOCOBHUX OPraHiB Y KOHTEKCT1 €BPOIEHChKOI 1HTerpalli Y Kpainu.

Crpyktypa poOOTH: BCTYI, TPU PO3AUIH, BUCHOBKH, CIHUCOK BUKOPHUCTAHUX
JDKEpeN Ta TOAATKU.

Kniouosi cnoea: KOHCTUTYLIMHI CyAW, BEPXOBEHCTBO NpaBa, KOHCTUTYIIMHI
rapaHTii, Hajie)XHa MpaBoBa MNPOULEAYypa, HPUHLIMHIMN IpaBa, KOMIETEHIIS CYIy,
KOHCTUTYI[IHA 1IEHTUYHICTh, KOHCTUTYI[IOHAII3M, IMPaBO Ha CIPaBEIJIMBUN CY]I,
CylIOBl DIIIEHHS, CyJOBa AapryMEHTallls, KOHCTUTYUIMHMM CyJAOBHIl MpOIEC,

MDKHAPO/IHI CTaHJAPTH, MPaBa JOUHU.
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This dissertation research is devoted to a comprehensive constitutional and legal

analysis of due judicial process as a specific form of due legal process in Ukraine. Due



judicial process, as the judicial manifestation of due legal process, is one of the
cornerstones of the rule of law and a guarantee of the protection of human rights and
freedoms against state arbitrariness. In the current context of Ukraine, its study takes
on particular urgency and practical significance for several interrelated reasons. Firstly,
this is Ukraine’s progress towards European integration and its obligations to the EU
and the Council of Europe.

Secondly, there are systemic violations of the right to a fair trial, as established by
the case law of the European Court of Human Rights (hereinafter — the ECtHR). In
Ukraine, due process must serve as a guarantee of trust in the judiciary, protection
against unfounded prosecution, and the assurance of justice. Due process is one of the
key components of due process of law. This concept originates from the Anglo-
American legal tradition, but is widely applied in European law, particularly in
Ukraine, due to the influence of the European Convention for the Protection of Human
Rights and Fundamental Freedoms and the principles of the rule of law. Due process
in court proceedings is a narrower, more specific concept relating specifically to the
adjudication of cases. It is derived from due process, as judicial proceedings are the
highest and most guaranteed means of realizing due process. Due process is a general
concept that applies not only in court but also in administrative and enforcement
procedures, in law-making, when restricting rights, and so on. It applies to any
actions by the state against an individual. Due judicial process is its judicial variant,
where guarantees are realized most fully through an independent court. The court is the
‘final resort’ for protection when other (pre-trial) procedures have failed. In the case
law of the European Court of Human Rights and the Constitutional Court of Ukraine,
these concepts often overlap, as a violation of due judicial process (for example,
judicial bias, failure to hold a hearing) automatically constitutes a violation of the right
to a fair trial and due process of law as a whole. In the case law of the European Court
of Human Rights and the Constitutional Court of Ukraine, the concepts of due process
of law and due judicial process often overlap; therefore, a breach of due judicial process
(for example, bias on the part of the court, failure to hold a hearing) automatically

constitutes a breach of the right to a fair trial and due process of law as a whole. Article



6 of the European Convention on Human Rights and Fundamental Freedoms
(hereinafter the ECHR) has been influenced not only by procedural rights in national
legislation but also by rights enshrined in constitutional documents. Procedural justice
has evolved to become linked to a just political order and good governance. It was not
the Magna Carta, but the American and French revolutionary documents that conferred
certain rights within the framework of the constitutional protection afforded by Article
6 of the ECHR. The Magna Carta conferred constitutional status on the rule that lawful
judicial procedures must be observed before a sentence is passed. This rule is the first
step in developing the constitutional requirement that such procedures must also be
fair. The rights of the accused were not merely a matter of national jurisdiction, but
after the Second World War became an issue requiring protection at the international
level. Although some concern for the accused had already been demonstrated at the
Nuremberg trials, it was the Universal Declaration of Human Rights and the early
drafts of the International Covenant on Civil and Political Rights that reflected the
emergence of a shared respect among states for the inherent value of the individual in
international law. Both influenced the ECHR, which subsequently became the
‘constitutional document of the European public order’ or the ‘European Bill of
Rights’, as well as a model for other regional treaties.

Thirdly, there are the challenges posed by martial law and the functioning of
justice in conditions of armed conflict. Martial law, introduced in Ukraine in 2022,
creates risks of procedural simplification, restrictions on transparency, problems with
access to the courts and the guarantee of the right to a defense. The study enables an
analysis of how to uphold minimum standards of a fair trial (due process of law) in
extraordinary circumstances, preventing unjustified coercion and ensuring a balance
between national security and human rights. Without this, there is a risk of eroding
trust in the judiciary and breaching international obligations.

Fourthly, there is theoretical, legal and practical significance, as the doctrinal
distinction between due process and its judicial variant remains underdeveloped.
Consequently, the relevance is heightened by the need to adapt these institutions to

new challenges associated with the digitalization of justice, its impact on the taking of



evidence, post-war justice, and ensuring the consistency of judicial practice.
Consequently, research into due judicial process is relevant due to the combination of
the above circumstances and will enable not only a deeper theoretical understanding
of the relationship between due legal process and due judicial process, but also the
development of practical recommendations for the legislature and law enforcement
bodies. The result will be an increase in the efficiency of justice, a strengthening of
trust in the judiciary, and an acceleration of Ukraine’s European integration.

The subject of this dissertation has not been sufficiently explored in Ukraine. The
topic of due judicial procedure as a type of due legal procedure has, at the present
stage, been studied by European scholars in the context of the right to a fair trial,
procedural guarantees, judicial independence, and due process in criminal and civil
proceedings. However, there is no specific study dedicated to due n judicial procedure
as an element of due legal process. This i1s what necessitated the formulation and
resolution of these tasks.

The methodological basis of the work consists of a set of research methods, in
particular comparative legal, historical-legal, formal-legal, systemic and other
methods. The methodological tools of the dissertation are applied comprehensively
and purposefully in accordance with the logic of the work’s structure, the tasks set and
the specifics of the research.

The aim of the dissertation research is to conduct a comprehensive theoretical
analysis of due judicial process as a specific type of due legal process, to clarify its
legal origins, its place within Ukraine’s national legal system, and the particularities of
its application by constitutional and general jurisdiction bodies, as well as to determine
the prospects for its development, taking into account European standards and global
experience. Achieving this objective requires addressing the following tasks:

. to analyze the historical origins of the doctrine of due process of law in
the Anglo-American legal tradition (from the Magna Carta to the modern amendments
to the US Constitution) and its evolution in the European continental tradition;

. to clarify the relationship between the concepts of ‘due process of law’

and ‘due judicial process’, and to identify their essential characteristics, as well as their



procedural and substantive (essential) aspects;

. to substantiate the methodological foundations for researching the
doctrine of due judicial process using comparative legal, historical-legal, formal-legal
and other methods;

. to examine due judicial process as a guarantee of trust in the judiciary, its
impact on the independence and impartiality of the courts, and the safeguarding of the
right to a fair trial;

. to analyze the application of the doctrine of due process by constitutional
courts when assessing the constitutionality of legislative acts and safeguarding
fundamental rights;

. to examine the development of the doctrine of due process in the practice
of the Supreme Court of Ukraine, particularly in the context of ensuring adversarial
proceedings, equality of the parties, reasonable time limits for the examination of cases,
reasoned decisions and other elements of a fair trial;

. to identify the role of due process in the legal standards of the European
Court of Human Rights, and to analyze key precedents concerning violations of Article
6 of the ECHR;

. to examine case law and the doctrine of due process in the practice of
European courts (in particular, the constitutional and supreme courts of Council of
Europe member states), and to compare this with the American model of procedural
and substantive due process;

. to substantiate the prospects for the development of the doctrine of due
judicial process in Ukraine, taking into account European integration processes,
judicial reform, the challenges of martial law, the digitalization of justice, and the need
to enhance the effectiveness of and trust in the judiciary.

This formulation of the aim and objectives corresponds to the structure of the
work, ensures a systematic approach to the topic and allows for the combination of
theoretical analysis with practical recommendations aimed at strengthening the rule of
law in Ukraine.

The subject of the dissertation research is the social relations arising in the process



of implementing the principle of due process in the administration of justice, as well
as in the activities of constitutional and general jurisdiction bodies regarding the
safeguarding of the human right to a fair trial. The object covers a wide range of legal
relationships associated with the application of procedural guarantees at all stages of
judicial proceedings (from pre-trial procedures to the enforcement of court decisions),
in the context of the rule of law, European integration processes, judicial reform in
Ukraine and the challenges posed by martial law.

The subject of the dissertation research is the doctrine of due process as a specific
type of due legal process, its legal- al genesis, methodological foundations,
mechanisms for its implementation into Ukraine’s national legal system, and its
practical application. The research focuses on the theoretical understanding of the
essence, characteristics and elements of due judicial process (impartiality of the court,
adversarial nature, equality of the parties, reasonable time limits, reasoned decisions,
etc.), its relationship with due legal process as a whole, as well as on identifying
problems and gaps in legal regulation and judicial practice with a view to formulating
proposals for improving legislation and law enforcement.

The scientific novelty of the results obtained lies in the fact that this thesis is the
first comprehensive study in Ukrainian constitutional and legal science of due judicial
process specifically as a distinct variety of due legal process, in a constitutional and
legal context, taking into account its impact on strengthening the rule of law, its
genesis, doctrinal content, national characteristics of implementation and prospects for
development in the context of European integration, the constitutional mechanism for
the protection of human rights, judicial reform and martial law.

The most significant elements of scientific novelty are specified in the following
propositions, which are put forward

for the first time:

. the constitutional and legal nature of due judicial process as an
independent constitutional institution, which is the judicial manifestation of the
principle of due legal process and an important element of the constitutional principle

of the rule of law, is substantiated;



. the constitutional and legal content of the relationship between the
concepts of ‘due process of law’ and ‘due judicial process’ is elucidated; it is
demonstrated that the latter constitutes the highest constitutionally guaranteed form of
realizing due process, owing to the independence and impartiality of the judiciary as a
constitutional body.

. the legal genesis of the doctrine of due judicial process is examined as a
synthesis of the Anglo-American tradition (procedural and substantive due process)
and the ° ’ of European standards (Article 6 of the European Convention on Human
Rights), adapted to the continental legal system of Ukraine;

. the role of due process as a key guarantee of trust in the judiciary is
examined, particularly in the context of ensuring impartiality, adversarial proceedings,
equality of the parties, reasonable time limits and the reasoning of decisions;

. the application of the doctrine of due process by constitutional courts and
the development of relevant legal positions in the practice of the Supreme Court have
been analyzed;

. systematized the global experience of applying the doctrine of due process
in the practice of the European Court of Human Rights and the courts of European
states, highlighting the precedential aspects relevant to Ukraine;

improved.:

» the theoretical and methodological foundations of research into due process
through the combination of historical-legal, comparative-legal, formal-legal and
systemic methods;

. approaches to understanding the elements of due process (the right to be
heard, admissibility of evidence, independence of the court, etc.) in various types of
proceedings (criminal, civil, administrative);

. an assessment of the impact of martial law, the digitalization of justice
and European integration requirements on ensuring standards of due process;

the following were further developed.:

. provisions regarding the place of due process within the system of

principles of the rule of law and the right to a fair trial;



. practical recommendations on improving legislation and judicial practice
with a view to minimizing violations of Article 6 of the ECHR, enhancing the
efficiency of judicial proceedings and strengthening public confidence in the judiciary;

. provisions of constitutional doctrine regarding the place of due process in
the system of principles of Ukraine’s constitutional order, particularly in the context of
the implementation of the constitutional principle of the separation of powers and the
independence of the judiciary;

. prospects for the development of the constitutional and legal doctrine of
due process in Ukraine, taking into account the implementation of ECHR judgments,
the completion of judicial reform and further European integration.

The results obtained help to fill a gap in Ukrainian legal doctrine regarding a
comprehensive doctrinal understanding of due process as an independent institution
that combines theoretical foundations with practical mechanisms for ensuring human
rights in judicial proceedings.

The scientific novelty has both theoretical significance for deepening the doctrine
of the rule of law and practical significance for legislators, courts and law
enforcement bodies in the context of Ukraine’s European integration.

Structure of the work: introduction, three chapters, conclusions, list of references
and appendices.

Keywords: constitutional courts, rule of law, constitutional guarantees, due
process, principles of law, jurisdiction, constitutional identity, constitutionalism, right
to a fair trial, court rulings, judicial reasoning, constitutional litigation, international

standards, human rights.
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