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Baramaniok A.B. Koncrurymiiinuii cygoBuii agiagor. Ksasmidikauiiina
HAyKOBa mpansi Ha npaBax pykomnucy. [lucepramis Ha 3700yTTS HayKOBOTO
cTymeHsi JokTopa ¢imocodii 3a cnemiambHicTIO 08 IlpaBo. YepHiBelbKHA
HalloHaNbHUI yHiBepcuTeT iMeH1 FOpis @enpkoBuya. YepHisii. 2026.

JHuceprariiifHe JOCTI/DKEHHSI TPHUCBSYEHE aHai3y KOHCTHTYIIMHOTO CyJOBOTO
Jiajgory SIK TEOPETUYHOI KOHCTPYKIi, MpaBOBOro (PeHOMEHY 1 MNpPaKTUYHOIO
IHCTPyMEHTa Cy4aCHOro KOHCTUTYIiOHaNmi3My. CydacHUH KOHCTUTYLIOHATI3M
XapaKkTepPU3Y€EThCsl MEPEXO/IOM BiJl 1€papXidHOi MOEII MPaBOBOTO PETYIIOBaHHS 0
TOPU30HTANbHOI, Alanoriunoi. KOHCTUTYIIHHI Cyau Bce dYacTillle BHCTYNalOTh HE
JUIIe  SK  HaIllOHAJIbHI  «OXOPOHIN  KOHCTUTYIi», a ® SK YyJaCHUKH
TPaHCHAI[IOHAJILHOTO Ta MDKCYJIOBOTO Jiajory, 0 (OpMYye CIUIbHI KOHCTUTYIIIIHI
CTaHJApTH B yMoOBax IioOaiizaiii Ta eBporelchkoi 1HTerpaiii. KoHCTUTyIHHMI
CYIOBUH JI1aJiOr CTa€ OAHUM 13 KJIIOUOBUX MEXaHI3MIB 3a0e3MedYeHHs] JUHAMIYHOTO
PO3BUTKY KOHCTUTYIIIHHOIO MpaBa, FrapMOHI3allil HAI[IOHAIBHUX 1 HaJHAIIOHAJIbHUX
MPABOBUX CHUCTEM, a TaKOX 3aroOiraHHs KOHCTHUTYIIMHUM KoH(ikTaM. BomHouac
BIJICYTHICTh YITKOI TEOPETHUYHOI KOHLEMNTyali3alli bOro sSBHINA, HOro 03HaK, Gpopm
Ta MOJIEJICH MPU3BOIUTH 10 PparMEeHTAPHOCTI MPABOBOTO PETYIIIOBAHHS CYIIIBCHKOTO
pO3Cydy, HEMOCHIJOBHOCTI CYIOBOI MPAaKTUKH Ta 3HIKEHHS MependadyBaHOCTI
KOHCTUTYIIiHOTO  mpaBocyaas. CymoBuil  miagor €  TPaBOKOMYHIKAI[IHHUM
IHCTPYMEHTOM, SIKMM CHpUs€ ONTUMI3allli TpPaHCHAI[IOHAIBHOIO 3aXWUCTy IMpaB
moauau. CrnocoOu, SKUMU CydaM JIOBOJUTHCS B3a€EMOMAISTH OAMH 3 OIHHM,
BUPIIIYBAaTU TI CKJIQJHI THTAaHHS, $KI CTOCYIOTbCSI HE OJHOTO BHCBSUCHHS,
BUKJIUKAIOTh OYEBUIHUIN 1HTEpeC. Y €Bpori MPaBOBUM MPOCTIP CKIATAETHCS 3 PI3HUX
PIBHIB, KOXKEH 3 SIKUX Ma€ CBI KOHCTUTYILIMHUMN cyd. KoHCTUTYIIIHI Cyau nepkas-
uieHiB, Cya €Bponeiicbkoro Corwo3y Ta €Bponeicbkuid Cy1 3 MpaB JIOAUHU TOBUHHI
3a0e3neuyBaTd €()EKTUBHICTh MEBHUX CBOOOJ, MaTepiaJbHUN 3MICT SIKHX € JYXKe
OJTHOPITHUM. AJie SIKIIO B IbOMY 1 0€3 TOTO JIEII0 MEPEerOBHEHOMY OYIMHKY KOXKEH
Ma€ MpaBo TOJIOCY, TO HIKOMY HE BIA€ThCSl HAB'SI3aTHUCS 1HIIUM. Y IIbOMY KOHTEKCTI

JUIIE NIITXOM JIaJIoTy MOKHA 3MVIAJUTH MOXJIIMBI PO3ODKHOCTI. AJie 1€ SBHIIE
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3YCTpIYA€ThCA HE TIIBKM Ha €BPOMEHChKOMY KOHTHHEHTI. (Oco0nuBOi rocTpoTu
npobsieMa Ha0yBa€e B KOHTEKCT1 YKpaiHH, sika, 3 OJHOTO OOKY, IparHe 10 MOBHOIIHHOT
1HTerpanii B €BPONEHCHKUN KOHCTUTYLIIMHUN MPOCTIp, a 3 IHIIOro, 30epirae mneBH1
OCOOJIMBOCTI HAIIOHAJBLHOT KOHCTUTYIIIHHOT Tpamuilii. EdexkruBHe BUKOpUCTaHHSA
MOTEHIIaly CYIOBOTO JIialoTy MOXKE CTaTH BaXKIMBHUM UYWHHUKOM 3MIIIHEHHS
KOHCTUTYIIINHOI AeMOKparii, miaBuimeHHs goBipu 10 Koucrurymiiinoro Cyny
VYKpainu Ta MOCUJIeHHS HOro JeriTUMHOCTI.

O0’eKkTOM JOCHIPKEHHS € CYCIUIbHI BIJIHOCMHH, II0 BHUHUKAIOTh Y THpOIECi
3M1HCHEHHSI KOHCTUTYIIIHHOTO TIPaBOCYAS Ta B3a€MOJI11 KOHCTUTYIIMHUX CY/IIB.

[IpenmeToM AOCHIAKEHHS BHUCTYNMAa€ KOHCTUTYLIMHMM CyIOBHH [iajor sk
TEOpETUYHA KOHCTPYKIisA, TPAaBOBUM (PEHOMEH 1 MPAKTUYHUI 1HCTPYMEHT Cy4acHOTO
KOHCTHUTYI[IOHAII3MY.

Mertoro  pucepramiiiHoi  poOOTH €  pO3pOOJIGHHS  LUICHOI  TEOPETHKO-
METOJIOJIOTIYHOT KOHIIEMIIi KOHCTUTYIIMHOTO CYIOBOTO [1ajiOTy, BU3HAYEHHS HOTro
Mozened Ta GopMm, a Takok OOIPYHTYBaHHSI PEKOMEHMAIIN IIOAO BIOCKOHAJIECHHS
MeXaHi3MiB HOTro pearizailii B YKpaiHi.

JI71st MOCATHEHHS MMOCTaBJICHOI METH BUPIIIYIOTHCS TaKi 3aBIaHHS

® PO3KPUTH MOHATTS Ta OCHOBHI 03HAKU KOHCTUTYI[IMHOTO CYJIOBOTO Jiajory;

® BU3HAUUTU METOMOJIOTIYHI 3acaji pPETYIIOBaHHS CYIIiBCHKOTO PO3CYAy B
KOHTEKCTI CYJIOBOTO J1aJIOTYy;

® [poaHaNi3yBaTH MPOLEAYPYy Ta CUCTEMATH3allil0 KOHCTUTYIIHHOTO CyIOBOTO
J1aJIOTy MK KOHCTUTYIIIHHUMU CYyJIaMHU;

e 3’5CyBaTH MPaBOBY NMPUPOIY KOHCTUTYLIMHOTO J1aJI0T13MY;

® IOCHIIUTH aMEPUKAHCHKY Ta €BPOMEHCHKY MOJEI KOHCTUTYLIMHOTO CYIOBOTO
JI1aJIory;

® JIO3KPUTH JTIOKTPUHY KOHCTUTYIIMHHUX 3aM103U4eHb K (HOpMY CYIOBOTO J1aJIOTY;

® IIPOAHATI3YBATU OKPEMY JIYMKY CYAJi KOHCTUTYIIMHOTO CYIy SIK CaMOCTIHHY
dbopMy CyIOBOTO Jiayiory.

MeTo10/10T1YHY OCHOBY JHUCEPTAIIHHOTO JOCITIKEHHS CTAaHOBUTH KOMILJICKCHHM,

CUCTEMHMH TMiJIX1J J1I0 BHUBYCHHS KOHCTUTYLIMHOTO CyIOBOTO Jiajory sk



OararorpaHHoOro MmpaBoBoro (eHoMeHy. MeTojooris JOCTIKeHHsT Mo0y/ioBaHa Ha
MOE/IHAHHI 3arajJbHOHAYKOBUX, CIEHIAILHO-IOPUANYHUX Ta CIEHiaIbHO-HAYKOBUX
METOJIIB, IO JIO3BOJISIE TMPOBECTU BCEOIYHMM aHaI3 TEOPEeTUYHUX 3aca,
MPOIIEAYPHUX aCMEKTiB, Mojeneld Ta GopM KOHCTUTYIIMHOTO CylIOBOro jgiaiory. B
poOOTI IIMPOKO 3aCTOCOBYBajacs CHCTeMa 3arajbHOHAYKOBUX MeETOMiB. Tak,
TIAQJeKTUYHUN  MeTosi OyB  OCHOBOIIOJIOKHMM  Ta  JO3BOJIUB  PO3IJISTHYTH
KOHCTUTYI[IMHUN CYIOBUH [1aJior y pO3BUTKY, y B3a€MO3B 53Ky Ta B3a€EMO/IIi
MPOTUIICKHUX  CTOPIH, a caMa  CIIBBIOHOIIEHHS  HAIlOHAJBHOIO  Ta
TPaHCHAIIIOHAIBHOTO, 1€pPApXil0 Ta TOPU3OHTAIBHY B3aEMOJII0, CTAOUIBHICTH Ta
JUHAMIKy KOHCTUTYLIHHOTO PEryiTioBaHHs. 3a JOMOMOIOI0 1IbOr0 METOAY PO3KPUTO
CYNEepEeYHOCTI MDK TPAAUIIMHUM MOHICTUYHHM PpO3YMIHHSM KOHCTUTYIIIHHOTO
NpaBOCYAJid Ta CYYacHOIO JIajioTigyHOI mapagurmMoro. CHCTEeMHHN METon [aB
MOXJIUBICTh TIPEACTABUTH KOHCTUTYIIIHHUM CyqOBUIN A1ajor SK IUTICHY CUCTEMY, 110
BKJIIOUA€ TAKUX CYO’€KTIB sIK KOHCTUTYLIMHI cynu pi3HuX kpain €ECIUL, Cyn €C, taki
00’€KTHU K KOHCTHUTYIIIIHI LIIHHOCTI, PaBa JIOAWHU, IPUHLIUIN KOHCTUTYI[IOHAII3MY
Ta MEXaHI3MU B3a€EMOMIl Ta pe3yabTaTh, 30KpemMa, (OPMYBaHHSA CHUTHBHUX
KOHCTUTYIIHHUX cTanaapTiB. Lleit MeTon 3acTocoByBaBCs MpU aHaI131 B3a€EMO3B’ SI3K1B
MDK OKpeMHMHU (GopMaMu JiaJioTy, 30KpeMa, JOKTPUHOI KOHCTUTYIIHHUX
3aM03W4YeHb Ta OKPEMUMH JyMKaMH CYIJIiB Ta HOTO MOJICIISIMH.

CrpykrypHO-QYHKIIIOHATBHUNA  aHaN3 Yy  JUCEpPTAIliiHOMY  JTOCIHIJKEHH1
BUKOPHUCTOBYBABCSl Il BUOKPEMJICHHSI CTPYKTYPHUX €JIEMEHTIB KOHCTUTYIIIHOTO
CYZIOBOTO miayiory (MpOIEAypHUX, 3MICTOBHUX, IHCTUTYIIMHNX) T4 BU3HAYEHHS HOTO
(GyHKIIM: 1HTErpaTUBHOI, JIETITUMAIIWHOI, 1HTEpIIpETaIllifHOl, TapMOHI3YI0UYOl Ta
CTaOLTI3yIOYOi.

[TopiBHsuTbHUIT 200 TOPIBHSIBHO-TIPABOBUM METOA (KOMIAapaTUBHUI) BiIrpaB
KIIOYOBY pOJIb TPHU JOCHTIDKCHHI aMEPHKAHChKOI Ta €BPOMNEHCHKOI Mopenei
KOHCTUTYIIIHHOTO CYyZIOBOro jianory. BiH J03BOJMB BHUSBUTH CHUIbHI PHCH,
BIJIMIHHOCTI, TIEpEeBaru Ta HEIOMIKHA KOXKHOT MOZICI, a TAKOXK OIIHUTH MOXKJIUBICTD X

ajanTarlii 10 yMoB YKpaiHH.



B pob6ori muMpoko 3acCTOCOBYBAIHMChH CIEHIATbHO-IOPUINYHI MeToau. Tak,
(bopMaIbHO-IOPUIUYHUM a00 JOrMAaTUYHMM METO 3aCTOCOBYBAaBCSA Ul aHAIZY
HOPMaTUBHO-TIPABOBOI 0a31 KOHCTUTYLIHHOIO CYIOYMHCTBA B YKpaiHl Ta 3apyO01KHUX
KpaiHax, TIIyMa4eHHS TMOJOKEHb KOHCTUTYIIIH, 3aKOHIB TPO KOHCTHUTYIIIHHI CY[IH,
pPErNIaMeHTIB CYJIIB, a TaKoX i1 (DOPMYITIOBAaHHS aBTOPCHKUX ME(DIHIIINA MOHSTTS
CKOHCTUTYIIHHUM CYOBHI I1aJIOT», HOTO O3HAK Ta (OPM.

[cTopuKko-TipaBOBHIA METOJ] JO3BOJHMB TPOCTEKHUTH EBOMIOIII0 i€l CyZ0BOTO
Jianory BiJ KJIacHYHUX Teopiil koHcTuTyioHanismy y CIHA, ®panuii, Himeuuuni go
Cy4acCHUX TpaHCHAaIlIOHAJIbHUX MpakTuk. OcobnuBa yBara npuIlIeHAa PO3BUTKY
nianory B pamkax €pomneiicbkoro Coro3y ta Pamgu €Bpomnu micns Jpyroi cBiTOBOI
BIMHH.

[TopiBHATBHO-TIPABOBHI METOJ] BUKOPHCTOBYBAaBCA HE JIMIIE Ha PIBHI MOAeENei
(aMepuKaHCHKOI Ta €BPOINEHCHKOI), a i1 Ha PIBHI KOHKPETHUX 1HCTUTYTIB: MPAKTUKU
MOCWJIaHb Ha PIIICHHS 1HO3EMHUX KOHCTUTYIIMHUX CYAIB, POJII OKPEMHX JTYMOK
CYIJIIB Yy PI3HUX HOPUCAUKIIAX, MEXaHI3MIB B3a€MOJIi HAI[IOHAILHUX CYIIB 13
€BpornelcbKUM cynoM 3 npas oauau 1a Cynom €C.

Meton mpaBOBOTO MOJIETIOBAaHHS 3aCTOCOBAHO /ISl KOHCTPYIOBaHHS ONTHMAIbHOT
MOJIeIl KOHCTUTYIIIHHOTO CYZIOBOTO J1aJioTy Ui YKpaiHu, BPaxOBYIOUM HAI[lOHAJbHI
KOHCTUTYI[IHI TpaAuIlii, €BpOIHTErpalliiHUA BEKTOpP Ta HEOOXIAHICTh 30€peKEeHHS
CYBEpEHITETY B KOHCTUTYILIIHIHN cdepi.

Meton cucremaruzaiii Ta y3arajdbHEHHS JO3BOJIMB YIHOPSAKYBaTH (opMHU
KOHCTUTYIIHHOTO CYAOBOTO Jiajiory, BHOKPEMHUTH iXHI KpHUTepii, a TaKox
c(hOpMYITIOBATH MPAKTUIHI PEKOMEHTAIi.

Jlnst  3’sicyBaHHS ~ poOJIi  CYIOBOTO  diaJiory B 3a0e3MedueHHl  JUHAMIKU
KOHCTUTYIIIHHOTO TpaBa Ta 0ajgaHCy MIX CTaOUIbHICTIO 1 PO3BUTKOM 3aCTOCOBYBABCS
byHKIiIOHABHUIM Tiaxia. s oOrpyHTyBaHHS TOrO, 110 KOHCTHTYLIWHUNA CyAOBHUI
JI1ajior Ma€ 3A1MCHIOBAaTHCS B MeXaxX CHUIBHUX KOHCTUTYIIMHUX IIHHOCTEH, OYB
3aCTOCOBAaHUN aKCIOJOTIYHMM TIAXid, JJIS BHUBYCHHS TMPAKTHKA TIyMadeHHS
KOHCTUTYI[I uepe3 NpHu3My JIalOrigyHOro MiAXOAy - METOJA 1HTEepPHpeTaliitHOro

aHai3zy.



EMmipuuny 06a3y  aucepramiiHOro  JOCHIIPKCHHS  CTAHOBIATH — PIIICHHS
Koncturymitnoro Cyny Ykpainu, ®@enepaibHOro KOHCTUTYIIHHOTO cyny HiMeuuunnu,
BepxoBHoro cyny CILIA, Koncruryuiiinoi pagu ®@panuii, Cyny €C, €Bporneicbkoro
Cylly 3 TpaB JIOAWHH, a TaKOXK PIIMIEHHS KOHCTUTYIIWHUX cymiB [lomemr, Iramii,
Icnanii, IliBnenHoi Adpuky Ta 1HIMMX KpaiH. BHUKOpHUCTaHHS KOMIUIEKCY METOMAIB
3a0e3Mmeymino 00’ €KTUBHICTh, BCEOIYHICTh 1 HAyKOBY JIOCTOBIPHICTH OTPUMAHMX
pe3yabTariB, JO3BOJMIIO TMOEAHATA TEOPETUYHY DIHUOMHY 3  MIPAKTHYHOIO
CIPSIMOBAaHICTIO JOCITIKCHHS.

HaykoBa HOBHM3Ha JucCepTalifHOIO JOCHIDKEHHS TOJSArae y BHUPIIMICHH]
BOXJIMBOTO HAyKOBOTO 3aBJAaHHS KOMIUJIEKCHOIO TEOPETHYHOTO OCMUCIEHHS
KOHCTUTYIIIHHOTO CYJIOBOTO MJIaJIOry SK Cy4acHOI MapajurMH KOHCTUTYLIHHOTO
npaBocyna. HaykoBa HOBH3HA IMOJIATAE y TaKUX MOJOKEHHSX, SIKI BUHOCTSTHCS Ha
3axXHCT, a caMe gnepuie:

®pO3pO0JICHO aBTOPCHKE TMOHSTTS «KOHCTUTYLIMHUN CyIOBUU J1ajory» Ta
OOTpYHTOBAaHO MOro CYTHICHI O3HaKu (TOPU3OHTAIBHICTh, JOOPOBUIBHICTD,
apryMEHTAaTHUBHICTh, TPAHCKOPIOHHICTh, JUHAMIYHICTb, JIETITUMAIIHHUN XapaKTep);

ec(hOpMYILOBAHO METOOJIOTTYHI 3acajJyd PEryIIOBaHHS CYAJAIBCHKOIO PO3CYIy B
KOHTEKCTI 1aJIOTTYHOTO MiAXOAY Ta 3alpONOHOBAHO KPUTEPIi HOro JOMyCTUMOCTI;

®3/[1ICHEHO CHUCTEMaTH3allil0 KOHCTUTYLIMHOTO CyJOBOIO AiaJIory 3a pIBHEM,
CyO’€KTHUM CKJIaJI0M, (DOPMOIO Ta 3MICTOM;

®TIPOBE/ICHO KOMILJICKCHE MOPIBHILHO-TIPABOBE JOCIIKEHHS aMEPUKAaHCHKOI Ta
€BPOIEUCHKOT MoOJielel KOHCTUTYIIMHOTO CYJIOBOIO JIajJory 3 BHU3HAYCHHSM
0COOJMBOCTEN KOXKHOI Ta MOXIJIMBOCTEH 1X afanTarii 10 yKpaiHCbKUX YMOB;

*00IPYHTOBAHO, 1110 OKpeMa JyMKa CyaJli KOHCTUTYIIHHOTO CYy € CaMOCTIHHOIO,
MOBHOIIIHHOIO (OPMOIO SIK BHYTPIIIHHOTO, TaK 1 30BHIIIHBOTO KOHCTUTYIIMHOTO
CYZIOBOT'O J1aJIOTy;

®PO3KPUTO JOKTPUHY KOHCTUTYIIMHUX 3all03UYEHb SK CaMOCTIiH opM
y y



®IOBEJICHO TPABOBY MPUPOAY KOHCTUTYLIMHOTO [Iajiori3My SIK CydacHOi
MapajiurMyd  PO3BUTKY KOHCTUTYIIITHOTO TIpaBa, IO CHHTE3YE HalllOHAJTbHUN
CYBEPEHITET 1 TPAHCHALIIOHAJIbHY THTErpaliio KOHCTUTYLIMHUX HIHHOCTEH ;

YOOCKOHANEHO:

®TCOPETUKO-METO/IOJIOTIYHUI ~ IHCTPYMEHTapid  JOCHIKEHHS  CYAJ1BCHKOTO
po3Cyly B KOHCTUTYILIHHOMY MPaBOCYAAl HUISIXOM 3allpOBAKEHHS M1aJIOr1YHOTO
BUMIDY;

®IIIIXOAU JO PO3YyMIHHS MEXaHI3MIB B3a€MOJIIi HAIllOHAIBHUX KOHCTUTYLIMHUX
cyniB 3 HajaHamioHambHUMHU topucaukiisamu (€CIUI, Cyn €C) uyepe3 npusmy
JI1JIOT1YHOI MapaiurmMu;

exyiacudikaiito (GopM KOHCTUTYIIHHOTO CYAOBOrO J1aJIOTy, JIOMOBHUBIIM 1l
HOBUMU KPUTEPISIMHU Ta 3MICTOBHUMH XapaKTEPUCTUKAMU;

®METOANYHI 3aCaJl BUKOPUCTAHHS 1HO3EMHOI KOHCTUTYIIIHOI IOPUCHIPYIEHLII B
MOTHBaLIHIN yacTuHi pimieHb Konctutyiiitnoro Cyny Ykpainu;

®PEKOMEH/IAINIT 1100 MPOLICTYPHOI IMIUIEMEHTAIlli €JIEMEHTIB CY/lIOBOIO J1iajory B
nismpHIiCTh  KoHcrutymiiiHoro Cyny VYkpainu (3minu no 3akony Ykpainu «lIpo
Koncrutyuiitnuii Cyn Ykpainu» ta Permamenty Cyny).

HAOYIU NOOAILULO2O PO3BUMKY:

®TEOpisi KOHCTUTYIIIHHOTO MPaBOCYAJs Ta KOHCTUTYLIMHOTO MpOIeCy B YaCTHUHI
BU3HAUEHHS Cy4acHHX (OpM 1 MEXaHI13MiB B3a€MO/11 KOHCTUTYLIIMHUX CY/IB;

®KOHIENTYaIbHI ~ TMOJOXKEHHSA  TMOPIBHSUIBHOTO  KOHCTUTYLIOHAMI3MY  IOJO
B3a€MO/I1i HAIlIOHAJILHUX 1 HaJHAIIOHATBHHUX TIPABOBUX CHUCTEM;

eTCOpisi JPKEpen KOHCTUTYLIMHOTO mMpaBa YKpaiHU MUISXOM OOIPYHTYBaHHS
JI1aJIOTTYHOTO XapakTepy (GopMyBaHHS KOHCTUTYIIIHHUX CTAaHIapTIB;

®BITUM3HSHA HayKoBa JyMKa IIPO CYIJTIBCBKHN aKTHUBI3M 1 CYIJIIBCHKUI
CaMOOOMEXXEHHSI 4epe3 3ampoBaPKCHHS IaJOTIYHOI MOJENl SK ONTUMAaJIbHOTO
Oanaucy;

®JOCII/IDKCHHSI POJII OKPEMHUX JYMOK CYIJIIB y 3a0€3MedyeHH1 JICTITUMHOCTI Ta

JMHAMIKM KOHCTUTYI[IMHOTO MPaBOCY/IIA.



TakuM YHUHOM, JuUcepTalliifHe JOCHIKEHHS 3allOBHIOE CYTTEBY TEOPETUUYHY
JAKyHY B YKpaiHCBbKIA KOHCTUTYIIITHO-TIPABOBII Haylll, CTBOPIOE IIJIICHY KOHIICTIIIIO
KOHCTHUTYIIIHHOIO CYIOBOI'O A1aJ0ry Ta MPOIMOHY€E MPAKTHUYHI MEXaH13MU 1i peai3arii
B HaITIOHAJIbHIN MTPaBOBIA CHCTEMI.

HaykoBa HOBM3Ha Mae sK TEOpETHYHE 3HAYEHHS, TaK 1 MpaKTUYHE 3HAYCHHSI.
TeopernuHe 3HaYeHHS JOCITIIKEHHS MOJISATa€ B TOMY, IO BOHO CYTTEBO PO3BUBAE
TEOPII0 KOHCTUTYLIMHOTO MPABOCYIJs, MOPIBHSUIBHUI KOHCTUTYI[IOHANI3M, TEOPIIO
CYIOBOI BIAJAM Ta TEOPII0 JKEpesl KOHCTUTYLIMHOTO IIpaBa. 3ampoIlOHOBAaHA
KOHIIETIIiSl KOHCTUTYILIIITHOTO CyAOBOIO J1aJOry 3allOBHIOE BAXJIMBY HAYKOBY JIAKYHY
B YKpaiHCBbKIN IOpUAMYHIA Haylll Ta GOpMYye HOBY HMapagurMy pO3yMIiHHS AUHAMIKA
KOHCTHUTYIIIHOTO IpaBa B II00aT130BaHOMY CBITI.

Takum uYMHOM, AMCEpTalliiHE OCHIIKCHHSI 3allOBHIOE CYTTEBY TEOPETUUYHY
JAKyHY B YKpaiHChKiH KOHCTUTYI[IMHO-ITPABOBINA Haylli, CTBOPIOE IIJIICHY KOHIICTII{IO
KOHCTUTYIIIHHOTO CYIOBOT'O J1ajory Ta MPOIOHYE MPAKTHUYHI MEXaHI3MU 1i peaizarlii
B HalllOHAJIbHIN NpaBoBiid cucTteMi. HaykoBa HOBH3HA Mae SIK TEOPETUYHE 3HAUECHHS,
TaK 1 MpaKTUYHE 3HAUYEHHA. TeopeTnyHe 3HaYE€HHS JOCHTIKEHHS TIOJISArae B TOMY, LI0
BOHO CYTTE€BO pPO3BHBAE TEOPII0 KOHCTUTYLIMHOIO TMpPaBOCYIAs, IOPIBHSJIbHUN
KOHCTUTYIIIOHAJII3M, TEOPII0 CYJOBOi BIAAM Ta TEOPIO JHKEpEN KOHCTHUTYIIIHOTO
mpaBa. 3amnporoHOBaHa KOHIIEMIliSl KOHCTUTYI[IHHOTO CYIOBOTO [IaJOTy 3arOBHIOE
BOXJIMBY HAyKOBY JIaKyHY B YKpaiHCBKIM IOpUIWYHIA Hayli Ta (opMye HOBY
napajgurMy po3yMiHHsI JMHAMIKH KOHCTUTYIIMHOTO MpaBa B I7100aJ1i130BAHOMY CBITI.

CrpykTypa AucepTarlii: BCTYI, YOTUPH PO3/I1IH, BUCHOBKH, CIIUCOK BUKOPUCTAHUX
JUKEpeI Ta TOJaTKU.

Kniouosi cnoea: BEpXOBEHCTBO TpaBa, KOMIETEHINS (TIOBHOBAKEHHS) CYIY,
Kouncrurymiitnuit Cyn, Konctutyiis Ykpainu, €Bponeiicbkiil cyq 3 mpaB JIOIUHH,
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This doctoral thesis is devoted to an analysis of constitutional judicial dialogue as
a theoretical construct, a legal phenomenon and a practical tool of contemporary
constitutionalism. Contemporary constitutionalism is characterised by a shift from a
hierarchical model of legal regulation to a horizontal, dialogical one. Constitutional
courts are increasingly acting not only as national ‘guardians of the constitution’, but
also as participants in transnational and inter-judicial dialogue, which shapes
common constitutional standards in the context of globalisation and European
integration. Constitutional judicial dialogue is becoming one of the key mechanisms
for ensuring the dynamic development of constitutional law, the harmonisation of
national and supranational legal systems, and the prevention of constitutional
conflicts. At the same time, the lack of a clear theoretical conceptualisation of this
phenomenon, its characteristics, forms and models leads to fragmentation in the legal
regulation of judicial discretion, inconsistency in judicial practice and a reduction in
the predictability of constitutional justice. Judicial dialogue is a legal communication
tool that helps to optimise the transnational protection of human rights. The ways in
which courts are required to interact with one another and resolve complex issues that
transcend national boundaries are of obvious interest. In Europe, the legal landscape
comprises various levels, each of which has its own constitutional court. The
constitutional courts of the Member States, the Court of Justice of the European
Union and the European Court of Human Rights must ensure the effectiveness of
certain freedoms, the substantive content of which is very similar. But if, in this
already somewhat crowded house, everyone has a say, then no one manages to
impose their will on others. In this context, it is only through dialogue that potential
differences can be smoothed out. But this phenomenon is not confined to the
European continent. The problem takes on particular urgency in the context of

Ukraine, which, on the one hand, aspires to full integration into the European



constitutional space, whilst, on the other, retains certain features of its national
constitutional tradition. Effective use of the potential of judicial dialogue could
become an important factor in strengthening constitutional democracy, increasing
trust in the Constitutional Court of Ukraine and enhancing its legitimacy.

The object of the study is the social relations that arise in the process of
administering constitutional justice and the interaction between constitutional courts.

The subject of the study is constitutional judicial dialogue as a theoretical
construct, a legal phenomenon and a practical tool of modern constitutionalism.

The aim of the thesis is to develop a comprehensive theoretical and
methodological concept of constitutional judicial dialogue, to identify its models and
forms, and to substantiate recommendations for improving the mechanisms for its
implementation in Ukraine.

To achieve this objective, the following tasks are addressed:

1.00 to explore the concept and key characteristics of constitutional judicial
dialogue;

2.0] to define the methodological foundations for regulating judicial discretion in
the context of judicial dialogue;

3.00 to analyse the procedure and systematisation of constitutional judicial
dialogue between constitutional courts;

4.1] to ascertain the legal nature of constitutional dialogue;

5.[] to examine the American and European models of constitutional judicial
dialogue;

6.0 to explore the doctrine of constitutional borrowing as a form of judicial
dialogue;

7/.to analyse the dissenting opinion of a constitutional court judge as an
independent form of judicial dialogue.

The methodological basis of this doctoral research is a comprehensive, systematic
approach to the study of constitutional judicial dialogue as a multifaceted legal
phenomenon. The research methodology is based on a combination of general

scientific, specialised legal and specialised scientific methods, which allows for a



comprehensive analysis of the theoretical foundations, procedural aspects, models
and forms of constitutional judicial dialogue. A system of general scientific methods
was widely applied in the work. Thus, the dialectical method was fundamental and
enabled the examination of constitutional judicial dialogue in terms of its
development, the interrelationship and interaction of opposing sides, and the very
relationship between the national and transnational, hierarchy and horizontal
interaction, stability and dynamics of constitutional regulation. Using this method, the
contradictions between the traditional monistic understanding of constitutional justice
and the modern dialogical paradigm have been revealed. The systemic approach has
made it possible to present the constitutional judicial dialogue as a coherent system
comprising such actors as the constitutional courts of various countries, the European
Court of Human Rights (ECHR) and the Court of Justice of the European Union
(CJEU), as well as such elements as constitutional values, human rights, the
principles of constitutionalism, and mechanisms of interaction and outcomes, in
particular the development of common constitutional standards. This method was
applied in analysing the interrelationships between individual forms of dialogue, in
particular the doctrine of constitutional borrowing and the individual opinions of
judges and its models.

Structural-functional analysis was employed in this doctoral research to identify
the structural elements of constitutional judicial dialogue (procedural, substantive and
institutional) and to define its functions: integrative, legitimising, interpretative,
harmonising and stabilising.

The comparative or comparative-legal method played a key role in the study of the
American and European models of constitutional judicial dialogue. It enabled the
identification of common features, differences, advantages and disadvantages of each
model, as well as an assessment of the possibility of adapting them to the conditions
in Ukraine.

Specialised legal methods were extensively employed in this study. Thus, the
formal-legal or dogmatic method was used to analyse the legal framework of

constitutional adjudication in Ukraine and other countries, to interpret the provisions



of constitutions, laws on constitutional courts and court regulations, and to formulate
the author’s definitions of the concept of ‘constitutional judicial dialogue’, its
characteristics and forms.

The historical-legal method enabled the evolution of the idea of judicial dialogue
to be traced from classical theories of constitutionalism in the USA, France and
Germany to contemporary transnational practices. Particular attention was paid to the
development of dialogue within the European Union and the Council of Europe after
the Second World War.

The comparative legal method was applied not only at the level of models
(American and European) but also at the level of specific institutions: the practice of
citing decisions of foreign constitutional courts, the role of dissenting opinions of
judges in various jurisdictions, and the mechanisms of interaction between national
courts and the European Court of Human Rights and the Court of Justice of the
European Union.

The method of legal modelling was applied to construct an optimal model of
constitutional judicial dialogue for Ukraine, taking into account national
constitutional traditions, the path towards European integration, and the need to
preserve sovereignty in the constitutional sphere.

The method of systematisation and generalisation made it possible to organise the
forms of constitutional judicial dialogue, identify their criteria, and formulate
practical recommendations.

A functional approach was applied to clarify the role of judicial dialogue in
ensuring the dynamism of constitutional law and the balance between stability and
development. To substantiate the argument that constitutional judicial dialogue must
be conducted within the framework of shared constitutional values, an axiological
approach was applied; to examine the practice of interpreting constitutions through
the prism of a dialogical approach, the method of interpretative analysis was
employed.

The empirical basis of this doctoral research comprises the rulings of the

Constitutional Court of Ukraine, the Federal Constitutional Court of Germany, the



Supreme Court of the United States, the Constitutional Council of France, the Court
of Justice of the European Union, the European Court of Human Rights, as well as
the rulings of the constitutional courts of Poland, Italy, Spain, South Africa and other
countries. The use of a range of methods ensured the objectivity, comprehensiveness
and scientific reliability of the results obtained, and enabled the combination of
theoretical depth with the practical focus of the research.

The scientific novelty of the dissertation lies in addressing the important scientific
task of a comprehensive theoretical understanding of constitutional judicial dialogue
as a contemporary paradigm of constitutional justice. The scientific novelty lies in the
following propositions put forward in the defence, namely for the first time:

[Jthe author has developed the concept of ‘constitutional judicial dialogue’ and
substantiated its essential characteristics (horizontal nature, voluntary nature,
argumentative nature, cross-border nature, dynamic nature, and legitimising nature);

[Ithe methodological foundations for regulating judicial discretion within the
context of a dialogical approach have been formulated, and criteria for its
admissibility have been proposed;

[Jconstitutional judicial dialogue has been systematised according to level,
participants, form and content;

[Ja comprehensive comparative legal study of the American and European models
of constitutional judicial dialogue has been conducted, identifying the distinctive
features of each and the possibilities for their adaptation to Ukrainian conditions;

(it has been demonstrated that a dissenting opinion by a constitutional court judge
constitutes an independent, fully-fledged form of both internal and external
constitutional judicial dialogue;

[Jthe doctrine of constitutional borrowing has been explored as an independent
form of judicial dialogue, and criteria for its legitimate application in Ukraine have
been developed;

[Ithe legal nature of constitutional dialogism has been demonstrated as a
contemporary paradigm for the development of constitutional law, synthesising

national sovereignty and the transnational integration of constitutional values.



The following have been refined:

[Ithe theoretical and methodological framework for studying judicial discretion in
constitutional justice through the introduction of a dialogical dimension;

[Japproaches to understanding the mechanisms of interaction between national
constitutional courts and supranational jurisdictions (ECHR, Court of Justice of the
EU) through the prism of the dialogical paradigm;

[Ithe classification of forms of constitutional judicial dialogue, supplemented with
new criteria and substantive characteristics;

[Jmethodological principles for the use of foreign constitutional jurisprudence in
the reasoning section of the decisions of the Constitutional Court of Ukraine;

recommendations regarding the procedural implementation of elements of judicial
dialogue in the activities of the Constitutional Court of Ukraine (amendments to the
Law of Ukraine ‘On the Constitutional Court of Ukraine’ and the Rules of Procedure
of the Court).

have been further developed:

[Ithe theory of constitutional justice and the constitutional process, particularly
with regard to defining contemporary forms and mechanisms of interaction between
constitutional courts;

[Jthe conceptual principles of comparative constitutionalism concerning the
interaction between national and supranational legal systems;

[Jthe theory of the sources of Ukrainian constitutional law by substantiating the
dialogical nature of the formation of constitutional standards;

[Jdomestic academic thought on judicial activism and judicial self-restraint
through the introduction of a dialogical model as an optimal balance;

research into the role of individual judges’ opinions in ensuring the legitimacy and
dynamics of constitutional justice.

Thus, this doctoral research fills a significant theoretical gap in Ukrainian
constitutional law, establishes a comprehensive concept of constitutional judicial
dialogue, and proposes practical mechanisms for its implementation within the

national legal system.



The scientific novelty has both theoretical and practical significance. The
theoretical significance of the research lies in the fact that it substantially develops
the theory of constitutional justice, comparative constitutionalism, the theory of
judicial power and the theory of sources of constitutional law. The proposed concept
of constitutional judicial dialogue fills an important scientific gap in Ukrainian legal
scholarship and forms a new paradigm for understanding the dynamics of
constitutional law in a globalised world.

Thus, this doctoral research fills a significant theoretical gap in Ukrainian
constitutional law, establishes a comprehensive concept of constitutional judicial
dialogue, and proposes practical mechanisms for its implementation within the
national legal system. The scientific novelty has both theoretical and practical
significance. The theoretical significance of the study lies in the fact that it
substantially develops the theory of constitutional justice, comparative
constitutionalism, the theory of judicial power and the theory of the sources of
constitutional law. The proposed concept of constitutional judicial dialogue fills an
important scientific gap in Ukrainian legal scholarship and forms a new paradigm for
understanding the dynamics of constitutional law in a globalised world.

Structure of the thesis: introduction, four chapters, conclusions, list of references
and appendices.

Keywords: the rule of law, the jurisdiction (powers) of the court, Constitutional
Court, Constitution of Ukraine, European Court of Human Rights, human rights,
constitutional and national identity, fair trial, constitutional guarantees, constitutional
judicial process, constitutional courts, judicial reasoning, court decisions, judicial

activism, constitutionalism
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